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SE~D

ORIGINAL TO: INDUST

COMMISSION, .JUDICIAL DIVISION, P.O.

83720, BOISE, IDAHO 83720-0041

WORKERS' COMPENSATION
COMPLAINT
CLAilvIANT'S (INJURED WORKER) NAME AND ADDRESS

CLAIMANT'S ATTORNEY'S NAME, ADDRESS, AND TELEPHONE NUMBER
Sam Johnson (ISB#4777)
Johnson & Monteleone, LLP

Francisco Serrano
6507 Everett St.
Boise, ID 83704

405 S. Eighth Street, Suite 250
Boise, ID 83702
(208) 331-2 l 00

Fax: (208) 947-2424

TELEPHONE Nl..JMBER 208-375-8247

WORKERS' COMPENSATION INSURANCE CARRIER'S
(NOT ADJUSTOR'S) NAME Ac"ID ADDRESS
Libeny ~..Jorthwest Insurance
P.O. Box 7507
Boise, ID 83707- 1507

EMPLOYER'S NAME ·"'-"-'D ADDRESS (at time of injury)
Four Seasons Framing
651 Mountain Loop
Middleton, ID 83644

CLAIMANT'S SOCIAL SECURITY NO.

CLAIMA.1'/T'S BIRTHDATE

DATE OF INJURY OR l\1ANIFESTATION OF OCCuPATJONAL DISEASE
0 l /13/04

STATE AND COUNTY IN WHICH INJURY OCCURRED
Ada County, Idaho

\VHEN INJURED, CLAIMANT WAS EARNING AN AVERAGE \VEEKLY WAGE
303.94

OF: $

'

. '

, PURSUANT TO IDAHO CODE~ :72-419

DESCRIBE HOW INJURY OR OCCL'PATIONAL DISEASE OCCURRED
Claimant fell two stories approximately 20 feet off of a roof landing on his

shoulder, back, and fracturing his pelvis.

NATURE OF MEDICAL PROBLEMS ALLEGED AS A RESULT OF ACCIDENT OR OCCUPATIONAL DISEASE
Chronic low back pain, intermittent neuropathic radiation down his bilateral iower extremities, numbness in his anterolateral right thigh,

W"rlAT WORKERS' COMPENSATION BENEFITS A.RE YOL' CLAIMING AT THlS TIME"
The reasonable cost ofalll medica1 care for the industrial in.Jury pursuan'. to Idaho Code Section 72-432

HOW NOTJCE WAS GIVEN

[:gj

ORAL

D

OTHER, PLEASE SPECIFY

WRITTEN

ISSUE OR ISSUES INVOLVED
\\'hether the carrier wrongfully denied payment of medical expenses incurred as a result of the
claimant's industrial iniurv:
The extent to which th~ claimant has sustained a permanent physical impairmentidisability as a
result of his injury;
Whether claiman: is entitled to receive retraining benefirs pursuant to ldaho Code Section 72 •
450;
\\'hether claimant is entitled to recover his reasonable attorney fees and costs:
\\'hether claimant has been or may become entitled to temporary disability benefits;

DO YOU BELIEVE THIS CLAIM PRESENTS A NEW QUESTION OF LAW OR A COMPLICATED SET OF FACTS?

D

YES

[:gj

NO

IF SO, PLEASE STATE WHY

PHYSJCIA"IS VlHOTREATEDCLAIMANT(NA.•MEAJ
Kenneth M. Little, M.D.
I 05 5 N. Curtis Road
Boise, ID 83706

RESS)

Timothy Doerr, M.D.
8800 W. Emerald Street
Boise, ID 83 704
~andra A Thompson, M.D.

1673 West Shoreline Drive, Suite 140
Boise, ID 83 702
Joseph M. Verska, M.D.
Michael Rothman, M.D.
360 E. Montvue Drive, Ste. J00
Meridian, ID 83642

Wll.lff MEDICAL COSTS R'°'VE YOU INCURRED TO DATE? Unknown
Unknown

Unkno'W11

k8J YES

I AM INTERESTED IN MEDIATING THIS CLAIM, IF THE OTHER PARTIES AGREE.
DATE

Decernber22, 2008.

SIGNATURE OF CLAIMANT OR ATTORNEY

S:: ,,;;;:;;nc/5cc::>~-( r: Y/v/7 c:e>

PLEASE ANSWER THE SET OF QUESTIONS IMMEDIATELY BELOW
ONLY IF CLAIM IS MADE FOR DEATH BENEFITS
NAME .!\ND SOCIAL SECURITY NUMBER OF PARTY
FILING COMPLAINT

WAS FILING PARTY DEPENDEN1 Ol-: DECEASED"

DYEs

ONO

DATE OF DEATH

RELATION TO DECEASED CLAIMANT

I

DID FILING PARTY LIVE WITH DECEASED AT TIME OF ACCIDENT"
DYES

0No

CLAIMANT MUST COMPLETE. SIGN AND DATE THE ATTACHED MEDICAL RELEASE FORM

I hereby certify that on the

CERTIFICATE OF SERVICE
December
08
day of _ _ _ _, 20_, l caused to be served a true and correct copy of the foregoing Complaint upon:

EMPLOYER'S NAlvIE AND ADDRESS
Four Seasons Framing

SCRETY'S NAJ\1E AND ADDRESS
Northwest Liberty

651 Mountain Loop

P.O. Box 7507

Middleton, ID 83644

via:

personal service of process

D

via:

personal service of process

~ regular U.S. Mail

~ regular U.S. Mail

I

NOTICE: An Employer or Insurance Company served with a Complaint must file an Answer on Form I.C. 1003 with
the Industrial Commission within 21 days of the date of service as specified on the certificate of mailing to avoid
default. If no answer is filed, a Default Award may be entered!

INDUSTRIAL COMMISS
POBOX83i20
BOISE ID 83720-0041

(Provider Use Onl;1

Medical Record
c Pick op Copies =i Fax
CJ Mail Copies
ID Confirmed by:_ _ _ _ _ _ _ _ _ __

AUTHORIZATION FOR DISCLOSURE OF HEALTH INFORMATION
I hereby a u t h o r i z e - - - - - - - - - - - - - - - - - - - - to disclose health information as specified:
Insurance

artorneys or patient's attorney

Zip Code

Information to be disclosed:
Discharge Summary
D
History & Physical Exam
D
Consultation Reports
D
Operative Reports
D
Lab
D
Pathology
D
Radiology Reports
Entire Record
D
Other:

o

x

I understand that the disclosure may include information relating to (check if applicable):
D
AIDS or HIV
D
Psychiatric or Mental Health Information
o Drug/Alcohol Abuse Information
I understand that the information to be released may include material that is protected by Federal Law (45 CFR Part 164)
and that the information may be subject to redisclosure by the recipient and no longer be protected by the federal
regulations. I understand that this authorization may be revoked in wTiting at any time by notifying the privacy officer,
except that revoking the authorization won't apply to information already released in response to this authorization. I
understand that the provider will not condition treatment, payment, enrollment, or eligibility for benefits on my signing
this authorization. Unless otherwise revoked, this authorization will expire upon resolution of worker's compensation
claim. Provider, its employees, officers, copy service contractor, and physicians are hereby released from any legal
responsibility or liability for disclosure of the above information to the extent indicated and authorized by me on this form
and as outlined in the Notice of Privacy. My signature below authorizes release of all information specified in this
authorization. Any questions that I have regarding disclosure may be directed to the privacy officer of the Provider
specified above.

c YQ;rJC-/SCo -~ ( 77~zio

12/;22:/o [
1

Signature of LegatJRepresentati)¥ & Relationship to Patient/Authority to Act

i

;2

Date/

I

/

'7
ft/!
Date '

f

?z
'''A
c~!U~

vI

Signature of Witness
Original: Medical Record

Title
Copy: Patient

Date
Complaint

Page 3 of 3

sion, Judicial Division, 317 Main Street,

Send Original To: Industrial Co

I. C. NO.

ANSWER TO COMPLAINT
ALLEGED INJURY DATE 1/13/04

2004-501845

CLAIMANT'S ATTORNEY'S NAME AND ADDRESS

CLAIMANT'S NAME AND ADDRESS

SAM JOHNSON
Johnson & Monteleone, LLP
405 S. Eight St., Suite 250
Boise, ID 83701

FRANCISCO SERRANO
6507 Everett
Boise, ID 83704

I

I
I EMPLOYER'S NAME AND ADDRESS

AND ADDRESS)

MONTE R. WHITTIER, #2354
LAW OFFICES OF HARMON, WHITTIER & DAY
6213 N. Cloverdale Rd., Ste.150
P.O. Box 6358
Boise, ID 83707-6358
X

I
I

LIBERTY NORTHWEST INS. CORP.
6213 N. Cloverdale Rd., Ste. 150
P.O. Box 7507
Boise, ID 83707-6358

I ATTORNEY REPRESENTING EMPLOYER/SURETY (NAME

ATTORNEY REPRESENTING INDUSTRIAL SPECIAL
INDEMNITY FUND (NAME AND ADORES~)

.

The above-named employer or employer/surety responds to Claimants Complaint by stating. _
The Industrial Special Indemnity Fund responds to the Complaint against the ISIF by stating: -

>

IT IS: (Check One)
!

I

Admitted

Denied
I

x

1. That the accident or occupational exposure alleged in the Complaint actually
occurred on or about the time claimed.
2. That the employer/employee relationship existed.
3. That the parties were subject to the provisions of the Idaho Workers' Compensation
Act.
4. That the condition for which benefits are claimed was caused partly _X_ entirely
by an accident arising out of and in the course of Claimant's employment.

N.A.

N.A.

I

x
N.A.

!

5. That, if an occupational disease is alleged, manifestation of such disease is or was
due to the nature of the employment in which the hazards of such disease actually
exist, are characteristic of and peculiar to the trade, occupation, process, or
employment.
6. That notice of the accident causing the injury, or notice of the occupational disease,
was given to the employer as soon as practical but not later than 60 days after such
accident or 60 days of the manifestation of such occupational disease.

N.A.

7. That, if an occupational disease is alleged, notice of such was given to the em player
within five months after the employment had ceased in which it is claimed the
disease was contracted.

----18
x

x

That the rate of wages claimed is correct. If denied, state the average weekiy wage
pursuant to Idaho Code, Section 72-419: $480.00

9. That the alleged employer was insured or permissibly self-insured under the Idaho
Workers' Compensation Act.

10. What benefits, if any, do you concede are due Claimant?
IC1003

NONE

(COMPLETE OTHER SIDE)

l

I

WORKERS' COMPENSATION INSURANCE CARRIER'S (NOT
ADJUSTOR'S) NAME AND ADDRESS

FOUR SEASONS FRAMING
651 Mountain Loop
P.O. Box 472
Middleton, ID 83644

1

.tse, Idaho 83720-6000

Answer--Page 1 of 2

(Continued from front)

I 11.

I

I

State with specificity what matters are in dispute and your reason for denying liability, together with any
affirmative defenses.
A. Defendants deny all allegations of the Complaint not admitted herein.
.
Defendants deny that an acc1dent/1n;ury took place on January 13, 2004 but acknowledge that an accident
occurred on January 16, 2004.

i

I

I
I

I C.

Whether Claimant is entitled to permanent partial impairment and/or disability in excess of impairment and
appropriate apportionment.

1

D. Whether Claimant is entitled to TTD/TPD benefits.
1

E. Whether Claimant is entitled to additional medical benefits pursuant to I. C. §72-432.
F. Whether Claimant is entitled to retraining benefits.
G. Whether Claimant is entitled to attorney fees pursuant to I. C. §72-804.
H. Defendants reserve the right to amend this Answer since discovery in this matter has only just begun.

you
to answer
copy
of your Answer must be mailed to the Commission and a copy must be served on ail parties or their attorneys by regular U.S. mail or by
personal service of process. Unless you deny liability, you should pay immediately the compensation required by law, and not cause
the claimant, as well as yourself, the expense of a hearing. All compensation which is concededly due and accrued should be paid.
Payments due should not be withheld because a Complaint has been filed. Rule lll(D), Judicial Rules of Practice and Procedure under
the Idaho Workers' Compensation Law, applies. Complaints against the Industrial Special Indemnity Fund must be filed on Form I. C.

DO YOU BELIEVE THIS CLAIM PRESENTS A NEW QUESTION OF LAW OR A COMPLICATED SET OF FACTS? IF SO, PLEASE STATE.
No

Amount of Compensation Paid to Date

Dated

PPI

TTD

Medical

$0

$7,81026

$32,486.84

PLEASE COMPLETE
I hereby certify that on the-=-'---

Signature of Defendant or
Attorney

CERTIFICATE OF SERVICE
of JANUARY, 2009, I caused to be served a true and correct copy of the foregoing Answer upon:

CLAIMANT'S ATIORNEY:
Sam Johnson
Johnson & Monteleone, LLP
405 S, Eighth St., Suite 250
Boise, ID 83701
via: _personal service of process
_X regular U,S. Mail
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RICHARD L. HAMMOND, I. S. B. #6993
I-LAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861

Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRA.NCISCO SERRANO

LC. No: 2004-501845
Claimant,
v.

FOUR SEASON FRAMING

CLAIMANT'S MOTION FOR
PROTECTIVE ORDER

Employer,
and
IDAHO STATE INSURA.NCE FUND,
Surety,
Defendants.

TO:

above na..111ed Defendants:

COME NOW the above named CLAIMANT, and pursuant to the rules and
regulations of the Industrial Commission of the State of Idaho, hereby submits the
following Motion

a Protective Order. Claimants Memorandum in support of such

Motion is incorporated herein.
Claimant requests an order preventing the Defendant and its agents from
performing inquiry or discovery from the Claimant or any third parties regarding
Claimants: 1) Federal, State or Local tax returns under all of the workers' identities; 2)
W-2 or 1099 forms under all of their identities; 3) all identification documents and

CLAIMANT'S MOTION FOR PROTECTIVE ORDER

1.

information regarding worker status, alien status, social security cards, visas, national
origin, and alien identifications; 4) each date and time that Plaintiffs crossed the
U.S./Mexico border, including any visa or passport stamp record showing these borer
crossings; and 5) any documents or information likely to lead to the discovery of
Plaintiffs' immigration status or relating to place of birth or nationality.
Prior to hiring the Claimant, the Defendant had the responsibility and opportunity
to inquire and verify the Claimant's immigration status. The Defendant performed this
investigation with due diligence and accepted the Claimant's immigration status without
problems. After the hire, the Defendant received the benefits of the Claimant's diligent
and laborious services.
It would be against public policy to allow employers, after an accident has
occurred, to investigate a second time, into the immigration documentation and status of
their employees without reason to doubt his immigration status.

Also, by allowing

employers to inquire into the immigration status after an accident is against public policy
because it would suppress employees' right to claim their legal rights as it may involve
immigration officials, even if their immigration documentation is correct. Lastly, and
most importantly, questions regarding the immigration status of a current employee
violates the employee's

5th

Amendment privilege against self incrimination as it can and

would lead to various state arid federal criminal charges if the employee's immigration
documentation is not complete.

REQUEST
Therefore, Claimant requests a protective order preventing Defendants from
mqumng from the Claimant or any third Parties regarding any questions relating to
Claimant's information outlined above.

CLAIMANT'S MOTION FOR PROTECTIVE ORDER
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A telephonic hearing is requested on this matter if the Commission deems it
necessary to have this Motion granted.
DATED this.

f

day of December 2009.

Richard L ifiimmond
"
Attorney for Claimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was sent on this
of December 2009, to:

Harmon, \Vhittier & Day
Monte Ray Whittier
62 l 3 N. Cloverdale Road
Boise, ID 83707
Phone: (208) 327-7564
Fax: (800) 972-3213

Hand Delivered

D

U.S. Mail
Fax

[g]

Fed. Express
Court Box

D
D

D

df)
'R.iehara:. Hammond
Attorney for Claimant
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RICHARD L HAMMOND, I. S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
LC. No: 2004-501845

Claimant,
v.
FOUR SEASON FRAMING
Employer,
and
IDAHO STATE INSURANCE FlJND,

CLAIMANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR PROTECTIVE
ORDER

COMES NOW the above named Claimant, and pursuant to the rules and regul1ic10ns of
_,
:-·:)

the Industrial Commission of the State

Idaho, hereby submits

following Memorandum in

support of his Motion for a Protective Order preventing Defendants from inquiring in to
Claimant's immigration record from Claimant or from any third parties.

Questions regarding the immigration, employment and social security status and
documentation of a current employee violates the employee's

5th

Amendment privilege against

self incrimination as it can and would lead to various state and federal criminal charges if the
employee's immigration documentation is not complete and I or Claimant is working without
such authority to do so. The United States Supreme Court ruled in Fisher v. United States, 425
U.S. 391, 408 (1976), that compelling the plaintiff to answer questions or provide documents
about his immigration status would require him to make an incriminating statement about
CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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himself, in violation of the Fifth Amendment The Fifth Amendment Privilege is available to
regardless of immigration status, see Matthews v. Diaz, 426 U.S. 67, 77 (1976). A
short list of potential Federal and State crimes are listed below.
1. 48 USC 408. Federal criminal penalties for fines and incarceration for up to 5 years for
false use of a Social Security Number.
2. 18 USC 1546. Federal criminal penalties for fines and incarceration for up to 25 years for
document fraud relating to gaining employment or border crossing.
3. 18 USC 1028. Federal criminal penalties for fines and incarceration for up to 15 years for
identity fraud.
4. 18 US. C 911. Federal criminal penalties for false representation of self as a U.S. citizen.
5. 8 USC 1253. Federal criminal penalties for failure to depart the U.S. within 90 days of an
order of deportation.
6. 8 USC 1325. Federal criminal penalties for fines and incarceration for illegal or attempted
illegal entry into the US.
7. 8 USC 1326. Federal criminal penalties for fines a..11d incarceration for illegal re-entry
after being deported or denied admission.
8. JC 18-3007. State criminal penalties for false impersonation for
up to 2 years.

and incarceration

The Fifth Amendment to the U.S. Constitution reads as follows:
No person shall be held to answer for a capital, or otherwise infa..rnous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in
the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use, without just
compensation.
Source of this Amendment was the maxim "nemo tenetur seipsum accusare," that "no man
is bound to accuse himself" Under oath, an English court official originally had the power to
make a person before him take an oath to tell the truth to the full extent of his knowledge as to all
matters about which he would be questioned; before administration of the oath the person was

CLAIJ\li.ANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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I

not advised of the nature of the charges against him, or whether he was accused of crime, and
was also not informed of the nature of the questions to be asked. The use of this oath was
especially to root out political heresies.
This lead to the general acceptance of the principle that a person could not be required to
accuse himself under oath in any proceeding before an official tribunal seeking information
looking to a criminal prosecution, or before a magistrate investigating an accusation against him
with or ·without oath, or under oath in a court of equity or a court of common law. Follovving the
Revolution six states had embodied the privilege against self-incrimination in their constitutions
which eventually lead to the passage of the

5th

Amendment with the phrase "in any criminal case"

in the Amendment.
"It reflects many of our fundamental values and most noble aspirations:
our unwillingness to subject those suspected of crime to the cruel trilemrna of
self-accusation, perjury or contempt; our preference for an accusatorial rather than
an inquisitorial system of criminal justice; our fear that self-incriminating
statements will be elicited by inhumane treatment and abuses; our sense of
play which dictates 'a fair state-individual balance by requiring the government to
leave the individual alone until good cause is shov.m for disturbing him and by
requiring the government in its contest with the individual to shoulder the entire
load, .. .'; our respect for the inviolability of the human personality and
the
right of each individual 'to a private enclave where he may lead a private life,' ... ,
our distrust of self- deprecatory statement; and our realization that the privilege,
while sometimes 'a shelter to the guilty,' is often 'a protection to the innocent.'"
A1wphy v. Waterfront Comm'n, 378 U.S. 52, 55 (1954).

"[T]he basic purposes that lie behind the privilege against
incrimination do not relate to protecting the innocent from conviction, but rather
to preserving the integrity of a judicial system in which even the guilty are not to
be convicted unless the prosecution 'shoulder the entire load.' "The privilege
afforded not only extends to answers that would in themselves support a
conviction ... but likewise embraces those which would furnish a link in the
chain of evidence needed to prosecute . . . [I]f the witness, upon interposing his
claim, were required to prove the hazard ... he would be compelled to surrender
the very protection which the privilege is designed to guarantee. To sustain the
privilege, it need only be evident from the implications of the question, in the
setting in which it is asked, that a responsive answer to the question or an
CLAHvlANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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explanation of why it cannot be answered might be dangerous because injurious
disclosure could result."
Hoffman v. United States, 341 U.S. 479, 486 -87 (1951). See also Emspak v. United
States, 349 U.S. 190 (1955); Blau v. United States, 340 U.S. 159 (1950); Blau v. United
States, 340 U.S. 332 (1951).

Thus, a judge who would deny a claim of the privilege must be "'perfectly clear, from a
careful consideration of all the circumstances in the case, that the witness is mistaken, and that
the answer[s] cannot possibly have such tendency' to incriminate." Hoffman v. United States, 341
U.S. 479, 488 (quoting Temple v. Commonwealth, 75 Va. 892, 898 (1881)).
A witness has traditionally been able to claim the privilege in any proceeding whatsoever
in \Vhich testimony is legally required when his answer might be used against him in that
proceeding or in a future criminal proceeding or when it might be exploited to uncover other
evidence against him. Thus, not only may a defendant or a v.itness in a criminal trial, including a
juvenile proceeding, Jn re Gault, 387

.S. 1, 42 -57 (1967), claim the privilege but so may a

party or a witness in a civil court proceeding, A1cCarthy v. Arndstein, 266

.S. 34 (1924), or

before an administrative body. Jn re Graban, 352 U.S. 330, 333 , 336-37, 345-46 (1957); ICC v.
Brimson, 154 U.S.

478 -80 (1894).

The Idaho Appellate Court in 1987 held that Idaho also recognizes the United State
Supreme Court's position that the Claimant's

5th

Amendment rights and protections are also

extended into the civil cases; lvfcPherson v. }.fcPherson, 112 Idaho 402 (1987). Citing Baxter v.
Palmigiano, 425 U.S. 308 (1976); lvfaness v.

~Meyers,

419

.S. 449 (1975); and Garrity v. New

Jersey, 385 U.S. 493 (1967),

II. PUBLIC POLICY
A. ALLO\VING A SECONDARY INVESTIGATION IS AGAINST PUBLIC POLICY
CLAIMANT'S MEMORAl'H)UM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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w'hile the defense has not been raised to date in this case, there is the growing sentiment
amongst Defense counsel inquiring into Claimant's immigration, employment or social security
status or documentation.

The U.S. Supreme Court in 2005 declined to review an Appellate

decision that found the protective order granted by the lower court was justified because of the
grave "chilling effect that the disclosure of plaintiffs' immigration status could have on their
ability to effectuate their rights." "[Wlhile documented workers face the possibility of retaliatory
discharge for an assertion of their labor and civil rights, undocumented workers confront the
harsher reality that, in addition to possible discharge, their employer will likely report them to the
INS and they will be subjected to deportation proceedings or criminal prosecution." Rivera et al.,

v. Nibco, Inc., 364 F.3d 1057, 1064 (9th Cir. 2004); Appellate decision
Prominent and regular news reports, including the Idaho Press, report there are over
million

twelve

undocumented

workers

A.merica.

See

Senator Craig reported that up
to

85%

of

farm

labor

workers

m

Idaho

are

undocumented.

See

http:.1/crai2:.senate.gov/i aQ:jobs.cfm.
Amid the public and ongoing prominent news reports that the vast majority of agriculture
workers in the United States and Idaho are undocumented, Defendant knew of the substantial risk
that Claimant might be undocumented and knowingly hired Claimant and continued to benefit
from Claimant's services. Defendant knew, upon hiring Claimant, that he would also have to
provide Claimant Worker's Compensation benefits upon an accident occurring.

It is against public policy to allow Defendant to inquire into the immigration status of the
employee with the potential defense to deny benefits to a Claimant because if all employers in
Idaho were allowed to do such, it would lead to a severe detriment to the employees of the state
CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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and unjustly enrich the employers.

It would also lead to employers purposefully hiring

employees that give the appearance of being undocumented, but able to produce some
documentation that allowed the employer to look the other way.
It is against public policy to allow the Defendants to inquire into this immigration status

of Claimant from third parties of the chilling effects. Other jurisdictions have held unlaVvful
retaliation occurs when an employer threatens to or actually reports a worker to immigration
under FLSA when the worker tried to enforce his or her rights. See Sure-Tan v..NLRB, 467 U.S.
883 (1984)(NLRA): Singh v. Charanjit Jutla, et al., 214 F.Supp.2d 1056 (N.D. Cal. 2002);
Contreras v. Corinthian Vigor, 103 F.Supp2d 1180 (N.D.Cal. 2000); 25 F.Supp.2d 1053 (N.D.

Cal. 1998)(FLSA); Centeno-Bernuy v. Perry, 302 F.Supp.2d 128 (W.D.N.Y. 2003).
B. ALLO\VTNG A SECONDARY INVESTIGATION AFTER DEFENDANT

BENEFITTED FROM SERVICES AND AFTER AN ACCIDENT HAS OCCURRED IS
AGAINST PUBLIC POLICY
Prior to hiring the Claimant, the Defendant had the responsibility and opportunity to
inquire and verify the Claimant's immigration and social security status.

The Defendant

performed this investigation with due diligence and accepted the Claimant's immigration status
without problems. After the hire, the Defendant received the benefits of the Claimant's diligent
and laborious services at minimal pay.
If Defendant had reason to question Claimant's immigration documentation or status,

they had the legal obligation to immediately terminate Claimant's employment, which they never
did.

If the Claimant today is found to have any complications with his immigration

documentation, it would be a detriment to the Claimant as he faces a financial hardship and is
unable to provide for himself or be able to correct any immigration documentation errors if needs
be; it also unjustly enriches the Defendant because they benefited from his laborious services at
CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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low wages without providing the Worker's Compensation benefits. Employers should not be able
to keep their cake after they have eaten
III. RIGHT AGAINST PENAL TIES FOR CLAIMING CONSTITUTIONAL RIGHT

Claimant requests that this protective motion be granted without forfeiting any benefits.
The Supreme Court has held that an individual may assert the 5th Amendment right without
suffering sanctions or penalty that would make the assertion costly. Garrity v. New Jersey, 385
U.S. 493 (1967).
The protection is against "compulsory" incrimination, and traditionally the Court has
treated within the clause only those compulsions, which arise from legally enforceable
obligations, culminating

imprisonment for refusal to testify or to produce documents. E.g.,

}.iarchetti v. United States, 390 U.S. 39 (1968) (criminal penalties attached to failure to register
and make incriminating admissions); Afalloy v. Hogan, 378 U

1 (1964) (contempt citation on

refusal to testify). See also South Dakota v. Neville, 459 U.S. 553 (1983) (no compulsion in
introducing evidence of suspect's refusal to submit to blood alcohol test, since state could have
forced suspect to take test
~Minnesota

need not

offered him a choice); Selective Service System v.

Public Interest Research Group, 468 U.S. 841 (1984) (no coercion in requirement that

applicants for federal financial assistance for higher education reveal whether they have
registered for draft).
But the compulsion need not be imprisonment; it can as well be termination of public
employment, Garrity v. New Jersey, 385 U.S. 493 (1967); Gardner v. Broderick, 392 U.S. 273
(1968); Uniformed Sanitation Men Ass'n v. Commissioner of Sanitation, 392 U.S. 280 (1968).
See also Lefkowitz v. Turley, 414 U.S. 70 (1973), holding unconstitutional state statutes requiring
the disqualification for five years of contractors doing business with the State if at any time they
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refused to waive immunity and answer questions respecting their transactions with the State. The
but

State can require employees or contractors to respond to

if it offers them

immunity sufficient to supplant the privilege against self-incrimination. See also Lefkowitz v.

Cunningham, 431 U.S. 801 (1977). State is unable to disbar a lawyer as a legal consequence of a
refusal to make incriminating admissions. Spevack v. Klein, 385 U.S. 511 (1967). Also, penalty
of contempt for advising his client to refuse to produce material in discovery on the good faith
belief the material may tend to incriminate his client was not allowed. 1'.Janess v.

~Meyers,

419

U.S. 449 (1975). In extending the concept of coercion, however, the Court has not developed a
clear doctrinal explanation to identify the differences between permissible and impermissible
coercion. As a general rule, it may be said that all of these cases involve the ordering of some
feature of a trial in such a way that a defendant must choose between or among rights, with one
choice being to

or to submit to

disclosures by

actions as the

Defendants are requesting in this case.
Idaho Appellate Court, while referring to
(1976); Maness v. Meyers, 419 U.S.

Baxter v. Palmigiano, 425

(1975); and Garrity v. New Jersey, 385

held that not only the 5th Amendment protection is applicable in
Court went further to state,

.S. 308

.S. 493 (1967),

civil cases,

Appellate

individual may remain silent without suffering a sanction or

penalty that would make assertion of the privilege "costly."" McPherson at 404.
The United States Constitution grants the Claimant a right to refuse to self-incriminate
and is clearly accepted law.

Therefore, Claimant asks for such motion without losing any

benefits or rights herein.
IV CLAIMANT ELIGIBLE FOR BENEFITS REGARDLESS OF IMMIGRATION STA TUS

CLAIMANT'S MEMOR.ANDUM IN SlJPPORT OF MOTION FOR PROTECTIVE ORDER
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Under LC. § 72-204, undocumented aliens, whether lawfully or unlawfully employed, are
considered employees in private employment
the worker's compensation act, including liability for disability in excess of impairment as set
forth in 72-425 and 72-430:
I.C.

§72-204

Private

Employment

Coverage

The following shall constitute employees in private employment and their

( 1)
A person performing service in the course of the trade, profession or
of
an
employer.
occupation
(2)
A person, including a minor, whether lawfully or unlavvfully employed,
in the service of an employer under any contract of hire or apprenticeship, express
or implied, and all helpers and assistant of employees whether paid by the
employer or employee, if employed with the knowledge, actual or constructive,
the employer.

The Idaho Supreme Court in Sanchez v. Galey, 112 Idaho 609.
(1986) essentially stated that it would be against public policy to

P.2d 1234
to

take advantage of the cheap labor of an undocumented alien
corresponding burden of his disability
Bennett Creek accepted the benefits of

he became injured on the job: "The fact is that
labors as an illegal alien and it is anomalous

for defendant to complain about his being compensated on the basis of the wages he was
rece1vmg."
Under LC. §72-1366, undocun1ented aliens are specifically excluded from
eligibility for unemployment benefits. no such provision appears in the worker's
compensation act. If the legislature intended to exclude undocumented aliens from PPD
in excess of PPI benefits, they would have expressly excluded them from coverage in
Title 72.

CLAIMANT'S MEMORANDUM IN SUPPORT OF MOTION FOR PROTECTIVE ORDER
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CONCLUSION
Therefore, Claimants requests such order on the grounds outlined above as forcing
Claimant to answer questions relating to his immigration, personal and employment
documentation and status, would be against public policy and unconstitutional as it violates his
5th

Amendment Constitutional privilege against self-incrimination as his answers could be used

against the Claimant in a future state and I or Federal criminal prosecution. McPherson at 404-05.

day of December 2009.

CERTIFICATE
CERTIFY that a true and correct copy

the foregoing document was sent on

this _ __;___ ···-~ of December 2009, to:

Hand Delivered
U.S. Mail
Fax
Fed. Express
Court Box

Harmon, Whittier & Day
Monte Ray Whittier
6213 N. Cloverdale Road
Boise, ID 83 707
Phone: (208) 327-7564
Fax: (800) 972-3213

1

D
D

C8J

D
D

Richkfd L. Hammond
Attorney for Claimant
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RICHARD L. HAMMOND, L S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
Attorney for Claimant
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FR.ANCISCO SERRANO
LC. No: 2004-501845
Claimant,
v.
FOUR SEASON FRAMING

CLAIMANT'S CITATION OF
ADDITIONAL AUTHORJTY

Employer,
and
IDAHO STATE INSURANCE FUND,
Surety,
Defendants.
COMES NOW the above named Claimant, and pursuant to the rules and regulations
the Industrial Commission of the State of Idaho, hereby submits the following Citations
Authority from other jurisdictions relevant to Claimant's Motion for Protective Order.
1. Rivera et al., v. 1Vibco, Inc., 364 F.3d 1057, 1064 (9th Cir. 2004); Appellate decision
interpreting Hoffman Plastic Compounds v NLRB, held that immigration status is not
relevant and found the protective order granted by the lower court was justified because
of the grave "chilling effect that the disclosure of plaintiffs' immigration status could
have on their ability to effectuate their rights." "[\Vlhile documented workers face the
possibility of retaliatory discharge for an assertion of their labor and civil rights,
undocumented \Vorkers confront the harsher reality that, in addition to possible discharge,
their employer will likely report them to the INS and they will be subjected to deportation
proceedings or criminal prosecution."

2. Rivera et al., v. Nibco, Inc., 364 F.3d 1057 (9th Cir. 2004), cert. denied, 2005 U.S. LEXIS
2264 (Mar. 7, 2005). Supreme Court declines to review decision upholding order limiting
employers' inquiries into plaintiffs' immigration status.
3. Economy Packing Co. v. Illinois Workers' Compensation Comm 'n, et alia, 387 Ill.App.3d
283, 901 N.E.2d 915, 327 Ill.Dec. 182 (2008) (Rehearing Denied January 28, 2009).
Claimant violated the provisions of the IRCA by using false documents to obtain
CLAJMA.NT'S CITATION OF ADDITIONAL AUTHORJTY
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employment with Economy; however, "(E]xcluding undocumented aliens from receiving
certain workers' compensation benefits would relieve employers from providing benefits
to such employees, thereby contravening the purpose of the IRCA [the federal
immigration statute at issue] by creating a financial incentive for employers to hire
undocumented workers." The court found as follows:
e

"Furthermore, the primary purpose of the IRCA is to diminish the employment
"magnet that attracts aliens here illegally". H.R Rep. No. 99-682(1), at 46 (1986),
as reprinted in 1986 U.S.C.C.A.N. 5649, 5650. However, we do not believe that
eligibility for worker's compensation benefits in the event of a work-related
accident can realistically be described as an incentive for undocumented aliens to
unlaVvfully enter the United States. Rather, excluding undocumented aliens form
receiving certain worker's compensation benefits would relieve employers from
providing benefits to such employees, thereby contravening the purpose of the
IRCA by creating a financial incentive for employers to hire undocumented
workers.

•

"Based on the foregoing analysis, \Ve find that the IRCA does not preempt, either
expressly or implicitly, and award of PTD benefits to an undocumented alien. In
so concluding, we not that courts in other jurisdictions have almost uniformly held
that the IRCA does not preclude undocumented aliens form receiving worker's
compensation benefits." See ~~~~~~~~!.J.!:::-'~:.__I_!'....!:f!_!>:::::.!.-2..~'-!.!.!J~~~

(Pa. Commw.Ct.2000)."

4. Reyes v. Van Elk, Ltd., 148 Cal. App. 4th 604 (2007). California Appeals Court holds
that immigration status is irrelevant to claims for unpaid prevailing wages. The court
observed that "[a]Ilowing employers to hire undocumented workers and pay them less
than the wage mandated by statute is a strong incentive for employers to do so, which in
turn encourages illegal immigration.

5. Avila-Blum

v.

Casa
de
Cambio
Delgado,
Inc.,
et
al,
236 F.R.D. 190 (S.D.N.Y. 2006). New York Federal Court upheld protective order
preventing inquiry into Plaintiffs immigration status as allowing inquiry into
immigration status is unduly prejudicial and has a chilling effect on the filing of
discrimination and employment cases.; also, the Court held that immigration status was

CLAIMANT'S CITATION OF ADDITIONAL AUTHORITY
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not relevant to determining Title VII violations or other similar employment
discrimination violations.
6.

et
v.
Arnoldet al, 2006 U.S. Dist
76816 (E.D.
Wash. Oct. 20, 2006). Federal Court in Washington State prevented inquiry into
Plaintiffs' immigration status, social security number and tax returns.

7. Flores v. Lawton Limehouse, Sr., 2006 U.S. U.S. Dist. LEXIS 30433 (D.S.C. 2006). The
District Court of Southern Carolina held that the Supreme Court's decision in Hoffman
Plastics Compounds, Inc. v. National Labor Relations Board does not bar undocumented
workers from pursuing claims for unpaid wages under the Fair Labor Standards Act
(FLSA) or state labor laws. The court found that finding for the defendants would
undermine IRCA by allowing employers "to escape liability arising from violations of
federal and state labor laws [and] provid[ing] incentives to hire unauthorized aliens."

8. Garcia v. Monument .lvfanagement Group, LLC, 2006 U.S. U.S. Dist.
48532 (D.
Neb. 2006). Court rejects employers' post-discovery attempt to inquire into workers'
immigration status in a Title VII action.
9. Andrade, et al. v. A1adra 's Cafe Corp., et al., No. 04-71024, 2005 .S. Dist. LEXIS
I
(E.D. Mich. August 3, 2005). A federal court in Michigan granted a protective
order to plaintiffs, prohibiting discovery relating to immigration status or employment
authorization
an employment dispute based, in part on their assertion of Fifth
Amendment privilege.

10. Farmers Brothers

v. f!Vorkers' Compensation Appeals Board, 1 Cal. App. 4th
533
California
worker's immigration status is irrelevant to workers'
compensation and holding undocumented workers' rights to workers' compensation.

11. Design Kitchen and Baths, er al. v. Lagos, 882 A.2d 817 (Md. 2005). Maryland holding
worker's immigration status is irrelevant to workers' compensation and holding
undocumented workers' rights to workers' compensation
12. Galaviz-Zamora, et al. v. Brady Farms, Inc., 230 F.R.D. 499; No. 1:04-CV-661, 2005
WL 2372326 (W.D. Mich. Sept 23, 2005). Federal court in Michigan granted a
protective order prohibiting inquiry into plaintiffs' immigration status as it was irrelevant,
noting that "the damage and prejudice which would result to Plaintiffs' if discovery into
their immigration status is permitted far outweighs whatever minimal legitimate value
such material holds for Defendants." The court also stated that even if immigration status
were relevant to credibility, the damage and prejudice caused by the discovery would
outweigh the minimal legitimate value of the discovery.
•

The protective order covered discovery of: 1) Federal, State or Local tax returns
under all of the workers' identities; 2) W-2 or 1099 forms under all of their identities;
3) all identification documents and information regarding worker status, alien status,
social security cards, visas, national origin, and alien identifications; 4) each date and
time that Plaintiffs crossed the U.S./Mexico border, including any visa or passport
stamp record showing these borer crossings; and 5) any documents or information
likely to lead to the discovery of Plaintiffs' immigration status.

CLAIMANT'S CITATION OF ADDITIONAL AUTHORITY
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13. Trejo v.
Federal court

Plaza Hotel, 2005 U.S. Dist LEXIS 17133 (S.D.N.Y. Aug. 16, 2005).
York prohibits inquiries into plaintiffs' immigration status

v.
et
2005
266 (Nov.
2005). irginia court denies
defendant's inquiry into worker's immigration status in state workers' compensation claim

15. EEOC v. First Wireless Group, Inc .. 2004 U.S. Dist. LEXIS 24089 (E.D.N.Y. Nov. 19,
2004). Federal District Court for the Eastern District of New York upheld a protective
order that prohibited the discovery of the immigration status and tax return information of
workers who were suing their former employer for discrimination and retaliation.
16. Wet Walls, inc., et al. v. Ledezma, 598 S.E.2d 60, 63 (Ga. Ct. App., 2004). Undocumented
workers continue to be covered by state workers' compensation following Hoffman.
17. Continental PET Technologies, inc., v. Palacias, 2004 Ga. App. LEXIS 1
(Sept. 13,
2004). Upholding workers' compensation coverage of undocumented worker.
18. Ass if Asgar-Ali v. Hilton Hotel Corp., 2004 Slip Op. 51061 U (N. Y. Sup. Ct. Aug. 6,
2004). Court rejects discovery of workers'
status in workers' compensation
claim
19. Pontes, et al. v. iVew England Power Co., et al., 18 Mass. L. Rep. 183 (Mass. Super. Ct.
2004). Claimant
Workers' Compensation case allowed to remain silent relating to
status and granted a protective
covering such. The
Amendment
privilege applies because an undocumented person to use fraudulent documents to
circumvent the
employment
verification process to obtain employment in
is a crime. 8 .S.C. § 1324c.
ea.ming capacity is based on the amount by
the
which earning capacity is diminished due to
defendant's tortuous conduct." Rejecting
the defendants' argument under Hojjinan Plastic, the court held that the "relevant issue in
calculating diminished earning capacity is the effect of the work injury on earning
capacity, rather than the effect
employee's alien status on work capacity."
20. Cherokee industries, inc. v. Alvarez, 84P.3d 798, 801 (Ok. Ct. App. 2003).
Undocumented workers continue to be covered
state workers' compensation folloVving
Hoffman.
21. Centeno-Bernuy, et al. v. Perry, ~o. 03-CV-457-A (W.D.N.Y. filed Dec. 18, 2003), 2003
U.S. Dist. LEXIS 23609. The court enjoined Defendant from contacting any local, state,
or federal government official or agency with regard to the four Plaintiffs' immigration
status because such action did and could potentially chill other migrant workers who
might seek to enforce their rights.
22. Silvia v Martin Lumber Company, No. M2003-0049-WC-R3-CV, 2003 Tenn. LEXIS
1047( Tenn. Sup. Ct. Nov. 5 2003); Undocumented workers continue to be covered by
state workers' compensation following Hoffman.

CLAIMANT'S CITATION OF ADDITIONAL AUTHORITY
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23. Safeharbor Employer Services I, Inc. v. Velazquez, 2003 \\TL 22326966 (Fla. App. 2003),
2003 Fla. App. LEXIS 15281 (Oct. 13, 2003). Undocumented workers are entitled the
same benefits available to documented
state's workers' compensation
and
does not preempt state law.
24. Tyson Foods, Inc. v. Guzman, 2003 Tex. App. LEXIS 6643 (Tex. July 3 I, 2003). U.S.
Supreme Court's decision in Hoffman Plastic Compounds, Inc. v. l\"LRB, 535 U.S. 137
(2002), does not prevent the state of Texas from awarding damages, including damages
for lost earning capacity, to an individual who is not lawfully in the United States.
Balbuena v. !DR Realty, LLC, et al., Case No. 110868/2000 (N.Y. Sup. Ct. 2003). The
Supreme Court's decision in Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137
(2002), does not prevent the state of New York from awarding damages, including lost
wages, to an individual who is not lawfully in the United States.
26. Correa v. Waymouth Farms, Inc., et al., 664 N.W.2d 324, 2003 Minn. LEXIS 394 (Minn.
July 3, 2003). The Court refused to limit workers' compensation recovery, including wage
benefits that are conditioned on an injured worker's ability to conduct a diligent job
search, even though claimant was undocumented. Despite claimant's inability to legally
work in the U.S., Claimant was entitled to benefits because he diligently sought out work
and was refused from every employer based on his undocumented status. Also held
IRCA did not preclude states to award Workers' compensation benefits.
27. Flores v. Albertsons, Inc. 2002 Wl 1163623 (C.D.
support discovery of plaintiffs immigration status.

April 9, 2002) Hoffman does not

28. Topo v.
210 F.R.D. 76 (S.D.
Court held that
immigration
status was not material, but relates only to collateral issues and thus granted a protective
order relating to such. In so doing, he specifically recognized that "(t]he potential danger
of deterring a plaintiff from having
day in court by inquiring into a non-relevant
matter such as her immigration status is precisely the type of 'oppression' Rule 26 (c) was
designed to prevent."

29. Singh v. Jutla, et al., 214 F. Supp. 2d 1056 (N.D. Cal. 2002). Court held that allowing
the plaintiff, who had been deported and in the custody of Immigration for approximately
I 6 months due to deportation proceedings, to proceed with his FLSA retaliation claim
properly balances the policies enunciated in both federal labor and immigration laws,
because to prohibit the plaintiff from pursuing such a claim would provide employers
with an economic incentive to seek out and hire undocumented workers.
30. De La Rosa v. Northern Harvest Furniture, 210 F.R.D. 237 (C.D. Ill. 2002) Court denied
defendant's Motion to Compel production of documents confirming plaintiffs legal
authorization to work during time employed by defendant and production of documents of
plaintiffs current work authorization was denied as irrelevant to the question of posttermination back pay which was for a limited period); see back pay remedies discussion
above.
31. Zeng Liu, et al v. Donna Karan International, Inc., et al., 207 F Supp. 2d 191 (SD.NY
2002), citing In ReReyes, 814 F 2d 168 (5th Cir. 1987). The Court denied Defendant's
CLAIMA.NT'S CITATION Of ADDITIONAL AUTHORITY
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request into the immigration status of the Plaintiff.
court held that even if such
discovery were relevant, the risk that it would result in intimidation
the
claims
defendants' need for the

Rios v. Ryan Inc. Central and Reliance National Indemnity Company, 2001 Va. App.
LEXIS 99 (March 6, 2001); and Granados v. Windson Dev. Corp.,
Va. 103, 509
S.E.2d 290 (1999). Claimants were originally denied benefits due to definition of
employee in workers' compensation act; however, Subsequent to the Granados decision,
the Virginia legislature amended the workers' compensation act to clarity· that "employee"
means "every person, including aliens and minors, in the service of another under a.."'ly
contract of hire ... whether lawfully or unlmvfully employed." This amendment was
effective Apr. 19, 2000.
33. Ansoumana v. Gristede 's Oper. Corp. 201 FRD 81 (S.D.N.Y. 2000) (unpub. order;
hearing tr.) NY Court granted plaintiffs' motion disallowing deposition questions as to
plaintiffs immigration status.
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Attorney for Defendants
BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
Francisco Serrano,

)
)
)
)
)
)
)
)
)
)
)

Claimant,
vs.
Four Seasons Framing,
Employer,
and

l.C. No. 2004-501845

DEFENDANTS'
RESPONSE TO
CLAIMANT'S MOTION
FOR PROTECTIVE
ORDER

\

}

Liberty Northwest Ins. Corp.,

)
)
)
)
)
)

Surety,
Defendants.

On November 7, 2009, Claimant Francisco Serrano ("Claimant") filed a Motion
for Protective Order ("Motion"), Memorandum in Support thereof ("Memorandum"), and
Citation of Additional Authority ("Citation").

Four Seasons Framing, employer, and

Liberty Northwest Insurance Company, surety (collectively, "Defendants"), respond to

Defendants' Response to Claimant's Motion for Protective Order

the Motion as follows.

I.

1

Factual

Claimant alleges he injured his right shoulder, low back, ribs, and pelvis on
January 16, 2004 when he fell from a height of about 15 feet. Dr. James Johnston, the
treating physician, performed right shoulder arthroscopic acromioplasty and distal
clavicle resection on Claimant on March 19, 2004.

Dr. Johnston found Claimant

medically stable as of June 28, 2004 and did not give Claimant any permanent partial
impairment ("PP!") or restrictions. Dr. Richard Silver saw Claimant for an independent
medical exam on April 25, 2005 and agreed with Dr. Johnston that Claimant was MMI
with no restrictions or impairment. Thereafter, Claimant allegedly slipped and fell on ice
on January 28, 2008, but he did not seek any medical treatment for his lower back or
otherwise until he reported to the emergency room on February
work-related injury).

2008 (this was not a

An MRI done on February 21, 2008 was unchanged

Claimant's MRI dated April

2004, just after the industrial accident.

Claimant

subsequently treated with various providers, including Dr. Timothy Doerr.

Dr. Doerr

gave Claimant several epidural steroid injections in August 2008, and Dr. William
Binegar performed diagnostic discograms at L4-5 and L5-S 1 on September 8, 2008.
Based in part on the results from the discograms, Dr. Doerr found Claimant MMI in
September 16, 2008 with no PPI and no restrictions.
Claimant filed his first Complaint on June 2, 2005, but the Complaint

1

As discussed below, the cases Claimant cites in his Citation are of little value. First, an overwhelming
majority of the cases are unpublished opinions, which generally means they cannot be cited as authority
and are not entitled to any precedential weight. Additionally, some of the cases could not be located on
Westlaw either because of the citation provided or because the opinion was simply not available. In any
event, none of the decisions in the Citation change Defendants' analysis or would require the
Commission to grant Claimant's Motion.
Defendants' Response to Claimant's Motion for Protective Order
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subsequently was dismissed on April 25, 2006 on the basis no action had been taken in
case for at least six months.

on December 22, 2008 (less than a month

before the five-year statute of limitations was to run), Claimant filed a second Complaint
According to the Complaint, among the issues in the case are PPI, permanent partial
disability ("PPD"), and retraining. To date, no hearing is scheduled in this case and
neither party has requested calendaring.

Defendants also have not retained a

vocational expert in this matter, and there is no indication Claimant has done so either.
II.

Legal Argument
A.

Introduction and impact of the Diaz decision

In his Motion, Claimant requests the Industrial Commission ("Commission")
declare Defendants are not permitted to inquire about or discover the following: 1)
federal, state, or local tax returns under fill his identities; 2) W-2 or 1099 forms under all
his identities; 2 3) all identification documents and information
status,

status and identifications, social security cards, visas,

ing his worker
national origin;

4) each date and time Claimant crossed the United States/Mexico border, including any
visa or passport stamp showing such crossings; and 5) any documents or information
likely to lead to the discovery of his immigration status or relating to his nationality or
birthplace (collectively, "Immigration Status."). 3 Mot. p. 1-2.
It appears Claimant's Motion is an attempt to avoid the implications of the
Commission's recent decision in Diaz v. Franklin Building Supply, IC 2006-507999

2

Defendants are aware of only one of Claimant's purported identities, Francisco Serrano, and thus are
unsure as to what other identities Claimant is referring in his Motion.

3

Interestingly, while the entire thrust of his Motion is to exclude information regarding his Immigration
Status, Claimant's continual referral to "undocumented aliens" appears to speak volumes about such
status.
Defendants' Response to Claimant's Motion for Protective Order
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(decided November 20, 2009).
admitted

In that case, the Commission held claimant, who

was an illegal worker, was not entitled to

because he did not produce

significant evidence of disability in excess of PPI and failed to meet his burden of proof.
Id.

at~

4, 5, 27. Claimant's "loss of earning capacity herein is related to his volitional

decisions arising from his undocumented status and not to his industrial injury or
impairment." Id. at

~

20. The Commission felt that "allowing permanent disability in

these circumstances rewards Claimant's illegal conduct based upon the presumption of
his continued illegal conduct and perhaps the illegal conduct of future employers." Id. at
~

23.

Moreover, "[e]ven if Defendants were estopped from contesting Claimant's

alleged permanent disability [because they knew Claimant was undocumented], this
would not automatically validate Claimant's assertions of permanent disability, nor
relieve the Commission of its duty to administer the Idaho Workers' Compensation Act
according to statutory mandates."

Id. at

~

14.

This is because "the permanent

impairment from an industrial accident must cause, at least in part, claimant's reduced
earning capacity to be recognized as a permanent disability under the statutory
scheme." Id.
B.

at~

16.

The Commission does not have jurisdiction to decide constitutional
issues

"Disability" is defined in Idaho as "a decrease in wage-earning capacity due to
injury or occupational disease, as such capacity is affected by the medical factor of
physical impairment, and by pertinent nonmedical factors." McCabe v. JoAnn Stores,
Inc., 145 Idaho 91, 96, 175 P.3d 780, 785 (2007); see also Davidson v. River/and
Excavating, 147 Idaho 339, 209 P.3d 636, 642 (2009).

The determination of disability

is a question of fact left to the discretion of the Commission. Fackrell v. Southern Idaho
Defendants' Response to Claimant's Motion for Protective Order
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Regional Lab., IC 04-5004 74, ~ 48, 2006 WL 3592607 (2006), citing Eacret v.
Clearv,;ater Forest

P.3d 91

' 136

However, as stated in

Tupper v. State Farm Ins., "the [Industrial] Commission does not have jurisdiction to

address ... constitutional challenges."
(1998); see also Sanford v. Direct

131 Idaho 724, 729, 963 P.2d 1161, 1166
V., IC 2006-005236,

~

35, 2009 WL 1303367

(2009) ('The Idaho Supreme Court, not the Industrial Commission, addresses
constitutional issues with statutes").
Claimant's Motion is essentially asking

Commission to find it unconstitutional

for Claimant to have to divulge anything about his Immigration Status, thus meaning it
also would be unconstitutional for the Commission to take such information into account
when determining whether he is entitled to any PPD. However, based on Tupper, the
Commission cannot make such a constitutional assessment.

The Commission,

therefore, should disregard all references to constitutional issues and arguments
regarding the same in Claimant's Motion and Memorandum on the basis it does not
have jurisdiction to decide such issues.

This would include, at the very least, all of

Claimant's arguments regarding the Fifth Amendment.

C.

Fifth Amendment

Even though the Commission does not have jurisdiction to decide constitutional
issues, still it warrants discussion as to how such arguments in Claimant's Motion are
specious.

Claimant's Motion is best summarized with the following statement:

"Claimant requests that this protective motion be granted without forfeiting any benefits."
Memo p. 7. In other words, Claimant is asking the Commission to not require him to

disclose anything about his Immigration Status but still award him PPD if he is otherwise

Defendants' Response to Claimant's Motion for Protective Order
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entitled, thus completely ignoring the Commission's decision in Diaz. In support of this
Claimant

the

supports

position. Memo

1-4,

Defendants respectfully and emphatically disagree.
To begin, the general rule with respect to the Fifth Amendment is that "[n]o
person ... shall be compelled in any criminal case to be a witness against himself."
qualify for the privilege, the communication must be testimonial, incriminating, and
compelled.

Hiibef v. Sixth Judicial Dist. Ct. of Nevada, 542 U.S. 177, 189 (internal

quotations omitted). The privilege "can be asserted in any proceeding, civil or criminal,
administrative or judicial, investigatory or adjudicatory," in which the witness reasonably
believes the information sought, or discoverable as a result of his testimony, could be
used in a subsequent state or federal criminal proceeding.

U.S. v. Ba/sys, 524 U.S.

666, 672 (1998).
While Claimant cited no case specifically applying the Fifth Amendment
4

prohibition against self-incrimination to illegal aliens, and Defendants could find none,
4

Claimant cites Fisher v. United States on the very first page of his Memorandum for the proposition that
compelling a person to answer questions about his or her immigration status violates the Fifth
Amendment. Memo p. 1, citing 424 U.S. 391 (1976). However, nowhere in that entire opinion does the
Court even mention - let alone discuss - immigration. Rather, the entire case is about compelling
production of accountants' documents that taxpayers had provided to their attorneys. 424 U.S. 393-94.
That this has nothing to do with immigration requires no explanation. Additionally, Matthews v. Diaz, 426
U.S. 67 (1976), does not hold the "Fifth Amendment Privilege is available to everyone, regardless of
immigration status." Memo p. 2. This is an overstatement not supported by that case. Rather, Matthews
reiterates that aliens in the United States, whether lawful or not, are entitled to protection under the Fifth
Amendant's due process clause; the case says nothing about the privilege against self-incrimination. Id.
at 77-78. Matthews even goes on to state:
The fact that all persons, aliens and citizens alike, are protected by the Due Process Clause does
not lead to the further conclusion that all aliens are entitled to enjoy all the advantages of
citizenship or, indeed, to the conclusion that all aliens must be placed in a single homogeneous
legal classification. For a host of constitutional and statutory provisions rest on the premise that a
legitimate distinction between citizens and aliens may justify attributes and benefits for one class
not accorded to the other .... The whole of Title 8 of the United States Code, regulating aliens
and nationality, is founded on the legitimacy of distinguishing between citizens and aliens. A
variety of other federal statutes provide for disparate treatment of aliens and citizens.
Id. at 78-79.

Defendants' Response to Claimant's Motion for Protective Order
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Court previously has held it applies to legal aliens.

Ba/sys, 524 U.S. at 671

("Resident aliens ... are considered 'persons' for purposes

Fifth Amendment and

are entitled to the same protections under the [self-incrimination] Clause as citizens").
The Court also has held the due process clause of the Fifth Amendment applies to
illegal aliens. See, e.g., Plyler v. Doe, 457 U.S 202, 210 (1982) ("Aliens, even aliens
whose presence in this country is unlawful, have long been recognized as 'persons'
guaranteed due process of law by the Fifth and Fourteenth Amendments"). Defendants
do not know anything about Claimant's Immigration Status, including whether or not he
is an illegal alien, and mention Ba/sys and Plyler in this regard only because the various
crimes to which Claimant refers in his Memorandum have to do with illegal aliens.
Memo p. 2. For the purposes of this Response only, and without sufficient evidence to

the contrary, Defendants will assume the Fifth Amendment
Ba/sys is relevant

to Claimant.

because, unlike the many cases Claimant cites, it

specifically address the Fifth Amendment as it relates
legally living in the United States).

aliens (albeit a resident alien

In that case, Aloyzas Balsys faced possible

deportation for potentially false statements he made on his application for an immigrant
visa. 524 U.S. at 669-70. The Department of Justice issued a subpoena requiring him
to testify at a deposition, but he refused to answer any questions other than his name or
address. Instead, he invoked the Fifth Amendment privilege against self-incrimination,
claiming his answers could subject him to criminal prosecution in other countries. Id. at
670. The parties agreed the government sought to compel Balsys' testimony and make
him a "witness against himself," but the issue was whether there was a risk such
testimony would be used in a "criminal case." As Balsys agreed, however, "the risk that

Defendants' Response to Claimant's Motion for Protective Order
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his testimony might subject him to deportation is not a sufficient ground for asserting the
of a deportation

privilege, given

at

1.

found Baisys did not make any claim his statements could be used against him in a
state or federal proceeding.

Id. at 672.

Here, if Claimant is concerned only with

deportation, he cannot invoke the Fifth Amendment to preclude discovery of his
Immigration Status because Ba/sys makes the clear the privilege is inapplicable to civil
deportation proceedings. 6

Ba/sys, 524 U.S. at 671.

However, because it appears

Claimant is concerned with various state and federal crimes ( Clmt's Brief p. 2),
additional analysis is appropriate.
Another case, Selective Serv. Sys. v. Minn. Pub. Int. Research Group, is
analogous to Claimant's situation.

468 U.S 841 (1984).

In that case, appellees -

individuals who were required to but did not register for the draft - asserted a federal
law violated their Fifth Amendment rights by compelling them to acknowledge their nonregistration when certifying to their colleges that they complied with the draft law so that
they could receive federal financial aid. However, as the Court noted, "a person who
has not registered [for the draft] clearly is under no compulsion to seek financial aid; if

5

See also INS v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984) ("A deportation proceeding is a purely civil
action to determine eligibility to remain in this country, not to punish an unlawful entry, though entering or
remaining unlawfully in this country is itself a crime").
6

See also McPherson v. McPherson, which stated the following about the Fifth Amendment:
[T]he privilege must be supported by more than a vague, subjective fear of prosecution. The
protection afforded by the Fifth Amendment is confined to instances where the individual has a
reasonable cause to apprehend danger from a direct answer. [He] is not exonerated from
answering merely because he declares that in so doing he would incriminate himself - his say-so
does not itself establish the hazard of incrimination. It is for the court to say whether his silence is
justified, and to require him to answer if it clearly appears to the court that he is mistaken ....
Thus, although the task of discerning what is self-incriminating and what is non-incriminating may
fall initially upon the person asserting the privilege, the responsibility for weighing the objective
reasonableness of a fear of prosecution lies with the court.

112 Idaho 402, 404-05, 732 P .2d 371, 373-7 4 ( 1987) (internal quotations and citations omitted).
Defendants' Response to Claimant's Motion for Protective Order
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he has not registered, he is simply ineligible for aid." Id. at 856.
registrants knew
"compelled"

application for

seek such

aid would

Because the nonwere not

and had no reason to make any statements to anyone as

to whether they had registered or not. Id. at 856-57. The Court concluded the !aw at
issue did not violate appellees' Fifth Amendment rights. Id. at 858. Such is the case
here: Claimant is not compelled to seek disability in excess of impairment in this case.
Like federal financial aid, it is a benefit that may be available to him, but he is not
required to seek it Assuming, arguendo, Claimant is an illegal worker, he knows under
Diaz that his request for PPD will be denied.

Claimant thus is not "compelled" to

request PPD and would have no reason to make any statements to anyone as to
whether or not he is an undocumented worker. 7 Therefore, pursuant to Selective Serv.
Sys., Claimant's Fifth Amendment rights are not violated here.

Furthermore, well-recognized constitutional protections should allay Claimant's
concerns and render his Fifth Amendment arguments irrelevant.

witness protected by

the privilege may refuse to answer questions unless and until he is protected against
the use of compelled answers and evidence derived therefrom in a subsequent criminal
case in which he is a defendant. Without such protection, if the witness is compelled to
answer, his or her answers are inadmissible against him or her in a later criminal case. 8

7

See, e.g., Flores, et al. v. Limehouse, et al., 2006 WL 1028593 (Dist. S.C. Jan. 27, 2006) (stating
plaintiffs' immigration status is "relevant to the issue of causation" because "plaintiffs have placed their
immigration status at issue, and the plaintiffs should not be able to use their rights under the Fifth
Amendment to the disadvantage of the defendants"). This case was cited by Claimant. Citation p. 3.

8

See also South Dakota v. Neville, 459 U.S. 553 (1983) (holding it does not violate the Fifth Amendment
for a state to require a person to either submit to a blood-alcohol test or have his or her refusal used
against him or her, in part because this was not "a case where the State has subtly coerced respondent
into choosing the option it had no right to compel, rather than offering a true choice"). Here, Claimant has
a true choice: provide information about his Immigration Status or not provide such information and thus
not be eligible to receive PPD.
Defendants' Response to Claimant's Motion for Protective Order
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v. Turley, 414 U.S. 70, 78 (1973).

Claimant

may

In other words, according to Lefkowitz,

compelled by the Commission

answer questions regarding his
derived therefrom, would

Immigration Status, and any responses he gives, or

not be admissible against him in a later criminal case in which he is a defendant. This
means Claimant's fears of his statements later forming the basis of, or being

in, a

criminal case relating to his Immigration Status (or otherwise) are completely
unfounded

Such statements would not be admissible. Accord, Garrity v. New Jersey,

385 U.S 493 (1967). 9 In short, Claimant does not have to disclose his Immigration
Status if he chooses not to, but if he does not,

is giving up his right to seek PPD

benefits. This does not in any way infringe on his Fifth Amendment rights.
D.

Defendants have paid benefits to Claimants

ln addition

those related to the Constitution, Claimant makes other arguments

in support of his Motion.

For instance, Claimant asserts he is "eligible for benefits

regardless of immigration status."

Memo p. 8.

Defendants have never stated

otherwise. Defendants are not denying Claimant is entitled to workers' compensation
benefits (other than PPD if found to be an illegal alien or otherwise not so entitled to
such benefits), and it is disingenuous for Claimant to make that argument to support his
Motion. 10 Memo p. 5. In fact, to date, Defendants have paid $32,486.84 in medical

9

Claimant cites Garrity multiple times in his brief. Memo, e.g.,4, 7, 8. That case held there was a Fifth
Amendment violation because the "choice imposed on petitioners was one between self-incrimination or
job forfeiture." Garrity, 385 U.S. at 496. Here, however, Claimant would not be giving up his job - he
merely would be giving up a benefit to which he may not even be entitled (whether due to his Immigration
Status or the fact that he was not given any work restrictions from his treating physicians).
1

°

For that reason, many of the cases Claimant cites in his Citation are inapplicable here. See Farmers
Bros. Coffee v. Workers' Comp. Appeals Bd., 133 Cal.App.4th 533, 35 Cal.Rptr.3d 23 (2005) (upholding
provision of state's workers' compensation law prohibiting reinstatement remedies to undocumented
aliens, in part because of Hoffman, and finding undocumented worker is entitled to compensation
benefits), Citation p. 3; Design Kitchen and Baths v. Lagos, 388 Md. 718, 882 A.2d 817 (2005)
(undocumented alien who is injured in course of employment is a covered employee under state workers
Defendants' Response to Claimant's Motion for Protective Order
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and $7,810.26 in indemnity benefits to Claimant. Moreover, Claimant has been

2004
as to what benefits,

a second time since
than presumably PPD,

so

are

a loss

is claiming entitlement that

Defendants have not already paid. In any event, all Defendants seek in response to
Immigration Status if and

Claimant's Motion is to preserve their right to learn

when he claims entitlement to PPD - nothing more, nothing less.
Claimant's Motion in this case would be akin

Indeed, granting

someone who is engaged in illegal

gambling first applying for PPD on the basis his ability to engage in illegal gambling in
the future is reduced or absent, then going to hearing and pleading the Fifth
Amendment as to any questions about the illegal gambling, next asking the Commission
to award him benefits anyway, and finally having the Commission actually award those
benefits. Certainly this does not reflect the spirit of workers' compensation in Idaho.
is not supported

Claimant argues that if the legislature intended

law
exclude undocumented aliens

from entitlement to PPD, it would have expressly excluded them from coverage in Title
72. Memo p. 9. However, the very definition of PPD itself makes such an exclusion
apparent, so a separate and/or explicit exclusion would be redundant.

"Disability" is

defined as "a decrease in wage-earning capacity due to injury or occupational disease,

compensation act and thus is eligible to receive such benefits), Citation p. 3; Xinic v. Quick, 69 Va. Cir.
295 (2005), Citation p. 4; Wet Walls, Inc. v. Ledezma, 266 Ga.App. 685, 598 S.E.2d 60 (2004), Citation p.
4; Continental PET Technologies, Inc. v. Palacias, 269 Ga.App. 561, 604 S.E.2d 627 (2004), Citation p.
4; Cherokee Industries, Inc. v. Alvarez, 84 P.3d 798 (2003) ("certain benefits may not be available
because of a claimant's illegal status"), Citation p. 4; Silva v. Marlin Lumber Co., 2003 WL 22496233
(Tenn. WC Panel 2003), Citation p. 4: Safeharbor Employer Services I, Inc. v. Cinto Velazquez, 860
So.2d 984 (2003), Citation p. 5; Rios v. Ryan Inc. Central, 35 Va.App. 40, 542 S.E.2d 790 (2001) (holding
information about claimant's residency status from Immigration and Naturalization Service was admissible
and that claimant was not an "employee" under state workers' compensation act), Citation p. 6; Granados
v. Windson Development Corp., 257 Va. 103, 509 S.E.2d 290 (1999), Citation p. 6.

Defendants' Response to Claimant's Motion for Protective Order
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as such capacity is affected
ical
1

the medical factor of physical impairment, and by
Idaho Code."

as

11) (emphasis added).

Code§

A permanent disability, moreover, "results when the

actual or presumed ability to engage in gainful activity is reduced or absent because of

reasonably expected." Idaho Code § 72-423 (emphasis added). The critical factor in
both statutes is the same: the "due to" and "because of' phrases that precede "injury"
and "permanent impairment," respectively. In other words, by using the phrases "due
to" and "because of," both statutes contemplate that a disability is based only on an
injury or impairment - and nothing else. The unambiguous, plain language of §§ 72102(11) and 72-423 shows disability in excess of impairment can be awarded only when
a decrease in wage-earning capacity is based on a claimant's injury, not his loss of
access

the labor market due to his status as an undocumented alien.

Claimant's public policy arguments are unavailing
Claimant also makes various "public policy" arguments in support of his Motion. 11
None of these, however, are particularly persuasive or would require the Commission to
grant his Motion.
First, it is an exaggeration for Claimant to assert allowing Defendants to discover
his Immigration Status would cause a "secondary investigation." Memo p. 4-6. Rather,
in light of Diaz, learning Claimant's Immigration Status if PPD is an issue in the case
would be akin to asking a worker if he were injured on the job - it is simply a matter of
determining whether a worker is entitled to workers' compensation benefits.
11

No

One must wonder whether by these "public policy" arguments Claimant is trying to make his Motion
appiicable to just his case, or all workers' compensation cases in Idaho.
Defendants' Response to Claimant's Motion for Protective Order
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"secondary investigation" would be necessary; Defendants could simply ask - in
discovery, in a deposition, or at a

Ciaimant is an undocumented

and Claimant need only respond with a truthful "yes" or "no."
Second, Claimant asserts employers should not be permitted to inquire about a
claimant's mmigration Status in order to deny benefits to a claimant because doing so
would "unjustly enrich the employers."

Memo p. 5-6.

Aside from the fact that this

argument, by its wording, contemplates employers denying

£!.!

workers' compensation

benefits to workers (which Defendants never have asserted here), it does not take into
account that awarding PPD benefits to undocumented workers would unjustly enrich
those workers.

In other words, illegal aliens would be unjustly enriched if they were

permitted to simply file a motion similar to the Motion in this case, not disclose their
Immigration Status, and then receive PPD benefits even though they are not so entitled
under Diaz. This would be akin to a worker not disclosing all relevant information in an
effort to obtain a higher

award. Moreover, this exact public policy argument was

specifically rejected in Diaz. See Diaz, IC 2006-507999

at~

14 ("Claimant's permanent

disability must still satisfy statutory requirements").
Third, Claimant asserts allowing Defendants to know his Immigration Status
would "lead to employers purposefully hiring employees that give the appearance of
being undocumented."

Memo p. 6.

This argument is without both merit and proof.

There is nothing at all in this case to indicate the employer purposefully hires illegal
workers. in any event, federal law prevents Defendants from doing so. An employer
must prescreen applicants to confirm their work authorization and may not knowingly
hire an illegal worker. 8 U.S.C. § 1324a(a), (b ). Employers are required to terminate a

Defendants' Response to Claimant's Motion for Protective Order
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worker upon discovering the worker is illegal. 8 U.S
unknowingly

is

an unauthorized

8U

worker upon discovery of his/her u
ad hominem attacks by Claimant are unwarranted.
Fourth, Claimant cites the

§ 1324a(a)(2). If an employer
discharge that
.C. § 1324a(a)(2).

Such

12

Labor Standards Act ("FLSA") to support his

policy argument that employers should not be permitted to report workers who try to
exercise their rights. Memo p. 6. This argument is specious for a number of reasons.
To begin,

12

FLSA has absolutely no bearing on this case. 13 Moreover, Defendants

Claimant makes reference multiple times in his Memo to "minimal pay'' and "cheap labor." Memo, e.g.,

p, 6, 9. Such references beg the question as to whether the Motion is about workers' compensation or
the propriety of Claimant's former wages.
13

Similarly, many of the cases in the Citation have nothing to do with workers' compensation. Rivera v.
NIBCO, Inc., 364 F.3d 1057 (9th Cir. 2004), for example, was a national origin discrimination case by
former employees under Title VII of the Civil Rights Act of 1964 and the California Fair Employment and
Housing Act. Citation p. 1. When discussing Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137
(2002), which involved the National Labor Relations Act ("NLRA") and denial of backpay to an
undocumented plaintiff, the Court noted "NLRA and Title VII are different statutes in numerous respects.
Congress gave them distinct remedial schemes and vested their enforcement agencies with different
powers." 364 F.3d at 1066-67. Likewise, states' workers' compensation laws are vastly different than
Title VII. Employment discrimination has no bearing on PPD awards because an individual's future ability
to engage in legal gainful activity has nothing to do with whether or not an employer discriminated against
an employee. Similarly, any FLSA cases are equally irrelevant because they address an employer's
alleged prior wrongful behavior; PPD, on the other hand, is an assessment of a claimant's future reduced
earning capacity based on his/her industrial accident. The two situations are not analogous. Therefore,
Claimant's attempts to compare non-workers' compensation cases to this case are unpersuasive and
unavailing. See Reyes v. Van Elk, Ltd., 148 Cal.App.4th 604, 56 Cal.Rptr.3d 68 (2007) (California's
prevailing wage law), Citation p. 2; Avila-Blum v. Casa de Cambia Delgado, Inc., 236 F.R.D. 190
(S.D.N.Y. 2006) (employment discrimination suit), Citation p. 2; Garcia v. Monument Management Group,
LLC, 2006 WL 1401713 (D. Neb. May 19, 2006) (Title Vll's Pregnancy Discrimination Act), Citation p. 3;
Garcia-Andrate v. Madra's Cafe Corp., 2005 WL 2430195 (E.D.Mich. August 3, 2005) (FLSA), Citation p.
3; Galaviz-Zamora v. Brady Farms, Inc., 230 F.R.D. 499 (W.D.Mich. 2005) (FLSA and the Migrant and
Seasonal Agricultural Worker Protection Act), Citation p. 3; EEOC v. First Wireless Group, Inc., 225
F.R.D. 404 (E.D.N.Y. 2004) (discrimination and retaliation claims), Citation p. 4; Asgar-Ali v. Hilton Hotels
Corp., 798 N.Y.S.2d 342 (N.Y. Sup. Ct., August 6, 2004) (common law remedy of lost earnings), Citation
p. 4; Centeno-Bemuy v. Perry, 302 F.Supp.2d 128 (W.D.N.Y. 2003) (FLSA and Migrant and Seasonal
Agricultural Worker Protection Act), Citation p. 4; Tyson Foods, Inc. v. Guzman, 116 S.W.3d 233 (2003)
(negligence action), Citation p. 5; Balbuena v. !DR Realty LLC, 6 N.Y.3d 338, 845 N.E.2d 1246 (2006)
(negligence action), Citation p. 5; Flores v. Albertsons, Inc., 2002 WL 1163623 (2002) (FLSA class
action), Citation p. 5; Topo v. Dhir, 210 F.R.D. 76 (S.D.N.Y. 2002) (Alien Tort Claims Act), Citation p. 5;
Singh v. Jut/a & C.D. & R's Oil, Inc., 214 F.Supp.2d 1056 (2002) (FLSA), Citation p. 5; De La Rosa v.
. Northern Harvest Furniture, 210 F.R.D. 237 (2002) (Title VII, FLSA, and the Illinois Minimum Wage Law),
Citation p. 5; Zeng Liu v. Donna Karan Intern., Inc., 207 F.Supp.2d 191 (2002) (FLSA), Citation p. 5;
Ansoumana v. Gristede's Operating Corp., 201 F.R.D. 81 (2001) (FLSA), Citation p. 6.
Defendants' Response to Claimant's Motion for Protective Order
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to

reported or threatened

never

immigration officials.

is absolutely no showing - or even
done so.

Defendants

Finally, Claimant states it would

a "financial hardship" if he were to have any

complications with his "immigration

." Memo p. 6. However, whether or

not Claimant has any problems with his "immigration documentation" is completely
separate and apart from his employment with
know whether

Seasons Framing. Claimant would

had immigration issues even if he had never worked for Four Seasons

Framing. How this fact has any bearing on this case, or how this argument supports
Claimant's Motion, is unclear.

G.

Contingent discovery of

In the alternative, if the Commission does not agree with Defendants' position
that Claimant's Immigration Status is entirely discoverable and relevant in light of Diaz,
a recommended potential compromise is to not require Claimant to divulge his
Immigration Status unless and until he asserts at hearing that he is entitled to PPD.
Considering Diaz, Claimant would have no choice but to disclose his Immigration Status
because the Commission could not determine whether he is entitled to PPD without
knowing such status. That is, if Claimant were an illegal alien, the Commission would
not be permitted to award him any PPD. This alternative solution would allow Claimant
to not have to disclose his Immigration Status (and thus not encroach on his Fifth
Amendment right against self-incrimination, as Claimant alleges) unless absolutely
necessary - meaning, until PPD becomes an issue.

Defendants' Response to Claimant's Motion for Protective Order
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Conclusion

arguments,

is

no relevance to workers' compensation.

and various case cites that
only issue here is

one and

or not Claimant would be required to divulge his Immigration

Status if he continues to assert, as

did in his Complaint, that he is entitled to

benefits. Claimant should not be permitted to

he should be awarded PPD without

disclosing his Immigration Status because Diaz stands for the proposition that illegal
workers are not entitled to PPD where their loss of earning capacity is related to their
undocumented status and not to

industrial injury.

Additionally, it is readily apparent Claimant's Motion has virtually nothing to do
with his case.

Neither the facts of the case nor even Claimant's own name are

mentioned anywhere in the Motion or Memorandum. No hearing has been

in this

case, no calendaring request has been filed by either party, and no vocational experts'
reports have been disclosed to date. Indeed, it appears as though the Motion is a "test"
motion designed to gauge not only the Commission's position on the Immigration Status
issue in general, but also to determine whether similar such motions in the future may
be used to circumvent Diaz.
In sum, and in light of Diaz, Defendants maintain they have the absolute right to
determine Claimant's Immigration Status if he continues to assert entitlement to PPD.
Claimant should not be permitted to do an end-run around Diaz by asserting legal
arguments that have no bearing on Idaho workers' compensation.

Defendants' Response to Claimant's Motion for Protective Order
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RICHARD L. HAMMOND, I. S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
A ttomey for Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
Claimant,

LC. No: 2004-501845

v.
FOUR SEASON FRAMING
Employer,
and

CLAIMANT'S ANSWER TO
DEFENDANTS' RESPONSE TO
CLAIMANT'S MEMORANDUM IN
SUPPORT OF MOTION FOR PROTECTNE
ORDER

LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.
COMES NOW the above named Claimant, and pursuant to the rules and regulations of
the Industrial Commission of the State of Idaho, hereby answers to Defendants' Response
(Response) to Claimant's Motion for a Protective Order (Motion).
Defendants herein label Claimant's arguments for a Protective Order under Claimant's
Constitutional rights as "specious" (Response, p. 5.). Such label of "specious" by the Defendants
to define Claimant's act of invoking his Constitutional right is particularly troubling as this
Constirutional right is sacrosanct and should not be disregarded as other countries have done with
disastrous results.
Such definition is also distressing as Claimnnt is simply asking that this Commission
recognize and protect his right from the chilling affect that was recognized in Rivera er al., v.

CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANDUM IN SUPPORT
OF MOTlON FOR PROTECTIVE ORDER
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Nibco, Inc., 364 F.3d 1057, 1064 (9th Cir. 2004). The petitioner here also requested a protective

order to prevent the "chilling effect that the disclosure of plaintiffs' immigration status could
have on their ability to effectuate their rights." "[W]hile documented workers face the possibility
of retaliatory discharge for an assertion of their labor and civil rights, undocwnented workers

confront the harsher reality that, in addition to possible discharge, their employer will likely
report them to the INS and they will be subjected to deportation proceedings or criminal
prosecution." The issue of a protective order was previously litigate in various venues including
the 9th Circuit that recently clarified its position in Rivera et al.

Again, we do not have any evidence that the Defendants herein have attempted to or
intend to report any claimant to the INS; however, Claimant's Motion is sought with the purpose
of ensuring that Claimant is assured that he can pursue his claim for worker's compensation
benefits mthout the potential "chilling effects" that could follow if he pursues such rights.

JURJSDICTION
The Defendants argue that, "The Commission does not have jurisdiction to decide
constitutional issues." (Response p. 4) Defendants· arguments, if followed, would lead to the
erroneous conclusion that this Commission is i.mable to recognize Claimant's Fifth Amendment
right, or any other right under the United States Constitution; thereby leading to the conclusion

that Claimants forfeit and leave behind all rights under the Constitution. Defendants cite Tupper

v. State Farm Ins., " 131 Idaho 724, 729 (l 998); and Sanford v. Direct TV, IC 2006-005236, 'If
35, 2009 WI.. 1303367 (2009) to support such argument; however, Tupper and Sanford are not

applicable as they deal with constitutional attacks on the worker's compensation statute herein
and no attacks have been made here as Claimant believes that the Statute does not contradict

Claimant's Fifth Amendment right.
CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANDUM IN SUPPORT
OF MOTION FOR PROTECTIVE OR.DER
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Defendants state that Claimant's Motion, not only requests this Commission to find it
unconstitutional for Claimant to have his Fifth Amendment Constitution forfeited, but that it also
asks this Commission to find it "unconstitutional for the Commission to take such information
into account when determining whether he is entitled to any PPD." (Response, p. 5) Claimant's
Motion does ask that he not be forced to forl'eit his Fifth Amendment Constitution; however,

Claimant's Motion did not make such request for a finding from this Commission regarding the
constitutionality of taking into account Claimant's immigration status in determining PPD
eligibility.

CLAIMANT'S FIFTH AMENDMENT RIGHTS
Defendants stated in their Response, "Claimant cited no case specifically applying the
Fifth Amendment prohibition against self-incrimination to illegal aliens, and Defendants could

find none/' (Response, p. 6); such argument would lead to the irrational conclus:ion that one must
prove his or her lawful immigration status prior to claiming the rights under the Fifth
Amendment of the Constitution; however, Defendants then state on the subsequent page in their
Response that the immigration st.ams is irrelevant to the Fifth Amendment:
The Court also has held the due process clause of the Fifth Amendment applies to
illegal aliens. See, e.g., Plyler v. Doe, 457 U.S. 202, 210 (1982) ("Aliens, even
aliens whose presence in this country is unlawful, have long been recognized as
'persons' guaranteed due process of law by the Fifth and Fourteenth

Amendments")
Defendants' arguments would result in Claimants waiving their rights to the Fifth Amendment of
the U.S. Constitution by filing for worker compensation benefits. The Supreme Court.has held
that an individual may assert the Fifth Amendment right without suffering sanctions or penalty

that would make the assertion costly. Garrity v. New Jersey, 385 U.S. 493 (1967).

The Idaho

Appellate Coun, while referring to Baxter v. Palmigiano, 425 U.S. 308 (1976); Maness v.
CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANDUM IN SUPPORT
OF MOTION' FOR PROTECTIVE ORDER
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Meyers, 419 U.S. 449 (1975); and Garrity v. New Jersey, 385 U.S. 493 (1967), held that not only
the Fifth Amendment protection is applicable in the civil cases, the Appellate Court went further
to state, "The individual may remain silent without suffering a sanction or penalty that would
make assertion of the privilege "costly."" McPherson v. McPherson, 112 Idaho 402, 404 (1987).
Defendants, while paraphrasing Lefkowitz v. Turley, 414 U.S. 70, 78 (1973), stated. "In
other words, according to Lefkowitz, Claimant here may be compelled by the Commission to

answer questions regarding his Immigration Status, and any responses he gives, or evidence
derived therefrom, would not be admissible against him in a later criminal case in which he is a
defendant."
Such interpretation fails to inform the Commission that for the court to compel a
testimony in the face of a Fifth Amendment Privilege Claim, this Com.mission must show that
either the Claimant was provided immunity or the Commission must have the authority to

provide immunity against potential criminal charges.
Furthermore, the accommodation between the interest of the State and the Fifth
Amendment requires that the State have means at its disposal to secure testimony
if immunity is supplied and testimony is still refused. This is recognized by the
power of the courts to compel lestimony, after a grant of immunity, by use of civil
contempt and coerced imprisonment. Shillitani v. United States, 384 U. S. 364

(1966).
Lefkowitz at 84. As no evidence has been provided that Claimant has been provided

immunity~

Defendants are in correct in concluding that this Commission has the authority to compel his
testimony after his Fi!lli Amendment rights have been invoked.
DIAZ V. FRANKLIN BUILDING SUPPLY
Defendants also cite Diaz v. Franklin Building Supply, IC 2006-507999 as controlling

law. Diaz is not controlling as it is factually distinguished from the case herein. Mr. Diaz

CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANDUM JN SUPPORT
OF MOTION FOR PROTECTIVE ORDER
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waived his Constitutional Fifth Amendment rights by voluntarily answering the questions
regarding his immigration status and did not petition the Commission for a protective order as
Claimant has done here. Also, Mr. Diaz did not present any loss of wages supported by evidence
regarding his job market if he were forced to return to Mexico where Claimant herein still may

present such evidence if such is applicable and necessary. In this case, no evidence supports that
claimant has any immigration problems; however, if Defendant has any evidence of such
problems they should be estopped Wlder unclean hands doctrine if they had the infonnation
before the accident.

Also, Diaz is not final law as the time for appeal has not taken place; and when or if such
is appealed, such will likely be clarified or overturned as such decision was decided without
having full facts and law; also, Diaz may be appealed and reversed on the following grounds.
a. Reasons listed in the dissent by Mr. Baskin;
b. The Decision was based upon the incorrect conclusion that Claimant was unable

to work lawfully anywhere in the United States.

The only law cited states

Claimant can't work as an employee; however no evidence or law cited to show
claimant unable to work as an independent contractor or as a business owner;

c. No evidence was presented that Claimant would not become legal within 500
weeks (he could marry a U.S. Citizen, become legal through a brother, etc.); OR
d. No evidence was presented to show that the immigration law would remain

unchanged before the expiration of 500 weeks of eligibility for PPD; the law vvill

likely change. (i.e. Comprehensive Immigration Reform for America's Security
and Prosperity (CIR ASAP) Act of 2009 proposed December 2009 by
Congressman Luis Gutierrez would grant immigration status for millions);
CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANDUM IN SUPPORT
OF MOTION FOR PROTECTIVE ORDER
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07/08

e. Under Defendant's arguments in Diaz, such application to a minor working
unlawfully would not be eligible for PPD; however, such argument clearly
contradicts the expressed language of 72-204(2).
IMMIGRATION STATUS IS NOT REQUIRED TO ESTABLISH RIGHTS TO BENEFITS
Defendants are implying that Claimant's prima facie case includes the requirement of
establishing legal immigration status and cite Selective Serv. Sys. V. Pub. Int. Research Group,
468 U.S. 841 (1984) in support of such. Olli case is distinguished from Selective Serv. Sys. as

the Plaintiff there was required to certify registration to be able to receive federal financial aid;
Claimant here does not have to prove his immigration status to receive his benefits even if Diaz
were to be interpreted to refuse TTD benefits for all undocumented aliens; however, Defendants
may argue such information would support an affirmative defense wherein the burden is upon the
Defendant to establish a.11d prove such similar to the affi:onative defense set out under 72-20&; if
Claimant claimed his Fifth Amendment Constitutional rights to refuse to answers questions
regarding an intentional injury to another or drinking and driving on the job under 72-208,
Claimant's benefits should not be denied as the burden is on the Defendants. Claimant does not
forfeit his Fifth Amendment right of the United States Constitution by claiming rights to benefits
and Claimant does not forfeit his rights to benefits by claiming his Fifth Amendment rights.
On a side note, in the event the Commission did decide to require Claimants to establish
legal residence, such decision would result in the need of immigration authorities to review and
authenticate the documents and to verify the trne immigration status of the Claimant; also, such

would lead to unconstitutional racial profiling of minorities.
CONCLUSION

CLAIMANT'S ANSWER TO DEFENDANTS' RESPONSE TO CLAIMANT'S MEMORANPUM IN SUPPORT
OF MOTION FOR PROTECTIVE ORDER
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For the foregoing reasons, the reason previously cited, and the public policy arguments in
Sanchez v. Galey, 112 Idaho 609, 733 P.2d 1234 (1986), Claimant asks that his motion be
granted.

fDecc::mber 2009.

CERTIFICATE OF SERVICE

,! ~REBY CERTIFY that a true and correct copy of the foregoing document was sent on
this .:J.0_day of December 2009, to:

Kimberly A. Doyle

Harmon, Whittier & Day
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Boise, ID 83707
Phone: (208) 327-7564

Hand Delivered
U.S. Mail
Fax
Fed. Express
Court Box

D

~

D
D

Fax: (800) 972·3213
Sam Johnson

Fax

Johnson & Monteleone, I J ,P

405 S Eighth St Ste 250
Boise, ID 83701
Fax: (208) 94 7-2424

Attorney for Claimant
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FRANCISCO SERRANO,
Claimant,

v.
FOUR SEASONS FRAMING,
Employer,
and
LIBERTY NORTHWEST INSURANCE
CORPORATION,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-

.LATE OF IDAHO

IC 2004-501845

ORDER DENYING
CLAIMANT'S MOTION
FOR PROTECTIVE ORDER

ED

2
lNOUSTRIAL COMMISSION

On December 14, 2009, Claimant filed a motion for a protective order. Claimant seeks a
Commission order prohibiting Defendants from performing an investigation into Claimant's
il1111ligration status. Claimant asserts that permitting such an investigation would violate his
constitutional rights. Defendants respond that such an inquiry would be relevant to issues in the
case and that the Col1111lission does not have the authority to decide constitutional issues.
The Col1111lission recently determined that a claimant's immigration status is a relevant
factor in determining whether the claimant suffers from permanent disability as a result of his
industrial injury. See Diaz v. Franklin Building Supply, 2009 UC 0652 (November 20, 2009).
Therefore, where permanent disability is an issue noticed for hearing, it is appropriate for the
defendants in a case to conduct an investigation into the claimant's il1111ligration status.
Consequently, Claimant's motion is DENIED.
IT IS SO ORDERED.
DATED this

~ruary, 2010.

ORDER DENYING CLAIMANT'S MOTION FOR PROTECTIVE ORDER - 1

ATTEST:

CERTIFICATE OF SERVICE

.2J.-r-ty

I hereby certify that on
of February, 2010, a true and correct copy of the
foregoing ORDER DEI\IYING CLAIMANT'S MOTION FOR PROTECTIVE ORDER was
served by regular United States Mail upon each of the following:
SAM JOHNSON
405 S 8TH STE 250
BOISE ID 83701
RICHARD HAMMOND
811 E CHICAGO
CALDWELL ID 83605
KIMBERLY DOYLE
PO BOX 6358
BOISE ID 83707-6358

eb/cjh

ORDER DENYING CLAIMANT'S MOTION FOR PROTECTIVE ORDER - 2

Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
FAX (800) 972-3213
Employees of the Liberty Mutual Group .

Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Francisco Serrano,
Claimant,
vs.
Four Seasons Framing,
Employer,
and
Liberty Northwest Ins. Corp.,
Surety,
Defendants.

l.C. No. 2004-501845

MOTION TO COMPEL
ANSWERS TO
DISCOVERY AND FOR
SANCTIONS

COME NOW the Defendants, Four Seasons Framing, Employer, and Liberty
Northwest Ins. Corp., Surety, and respectfully apply to this Commission for an Order
compelling the Claimant,

Francisco Serrano, to

answer the Employer/Surety's

Supplemental Interrogatory and Request for Production of Documents that Defendant
served on Claimant's attorney (Sam Johnson) on May 7, 2010 and subseqently sent to
co-counsel (Richard Hammond) via email on June 18, 2010.

See Exh. A and 8,

1 - MOTION TO COMPEL ANSWERS TO DISCOVERY AND FOR SANCTIONS

attached. 1

On July 2, 2010, Claimant "responded" to Defendants' supplemental

discovery by refusing to respond.

See Exh. C, attached.

In other words, by their

supplemental discovery requests, Defendants sought information regarding Claimant's
immigration status, including related documentation.

Exh. A.

Claimant, however,

refused to provide any such information, citing various Constitutional principles and
Supreme Court cases. Exh. C.
Claimant's discovery responses (or lack thereof) are inappropriate in that they
ignore the Commission's prior order in this very case. As stated in that February 23,
2010 order, "it is appropriate for the defendants in a case to conduct an investigation
into the claimant's immigration status" when permanent disability is one of the benefits
at issue. See Exh. 0, attached. Indeed, citing Diaz v. Franklin Building Supply, 2009
llC 0652 (Nov. 20, 2009), the Commission noted "a claimant's immigration status is a
relevant factor in determining whether the claimant suffers from permanent disability as
a result of his industrial injury." Exh. 0.

Permanent disability is listed as one of the

issues in Claimant's Complaint. See Exh. E, attached. As such, Defendants attempted
to "conduct an investigation" by permissibly inquiring about Claimant's immigration
status. Claimant impermissibly refuses to respond.
In light of the Commission's February 23 order, Defendants thus respectfully
request the Commission issue another order compelling Claimant to respond to their
supplemental discovery requests (Exh. A).

Additionally, because this issue was

previously and extensively briefed by the parties and the Commission already decided
the matter (meaning the instant motion should not have been necessary), Defendants

1

Please note that language regarding the parties' settlement discussions has been redacted from Exhibit
8.

2 - MOTION TO COMPEL ANSWERS TO DISCOVERY AND FOR SANCTIONS

further request the Commission impose sanctions against Claimant it deems
appropriate.
DATED this

day of July, 2010.
LAW OFFICES OF HARMON & DAY

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

\44-b

day of July, 2010, a true and correct

copy of the foregoing document was served by first class mail, postage prepaid, upon
the following at the address indicated:

Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, ID 83701
Richard L. Hammond
Hammond Law Office, PA
811 Est Chicago Street
Caldwell, ID 83605
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Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
FAX (800) 972-3213
Employees of the Uberty Mutual Group

Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

Francisco Serrano,
Claimant,
vs.
Four

Seaso~s

Framing,

Employer,
and
Liberty Northwest Ins. Corp.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

l.C. No. 2004-501845

EMPLOYER/SURETY'S
SUPPLEMENTAL
INTERROGATORY AND
REQUESTS FOR
PRODUCTION OF
DOCUMENTS TO
CLAIMANT

)
)
)
)
)
)

TO: CLAIMANT AND CLAIMANT'S ATTORNEY: Francisoo Serrano and Sam
Johnson
COME NOW, Defendants, Four Seasons Framing, Employer, and Liberty
Northwest Ins. Corp., Surety, by and through their attorney of reoord, Kimberly A. Doyle,
pursuant to the rules and regulations of the Industrial Commission of the State of Idaho,
and hereby submit the following supplemental intenogatory and Requests for Production,
1 -EMPLOYER/SURETY'S SUPPLEMENTAL INTERROGATORY AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO CLAIMANT

COPY

and requests that the same be answered under oath.

If you cannot answer any

Interrogatory in full after exercising due diligence to secure the information, so state,
specifying the reason for your inability to answer, and to the extent possible, state
whatever infonnation and knowledge you have concerning the remainder.
These Interrogatories are deemed continuing Interrogatories, and your answers
thereto are to be supplemented as additional information beoomes available to you.
INTERROGATORY NO. 26:

Are you a citizen of the United States? If you

are not, provide all information related to your immigration and/or citizenship status,
including but not limited to the following: whether or not you are a U.S. citizen, U.S.
national, legal permanent resident, refugee, asyfee, are in the United States in any legal
immigrant or nonimmigrant status, or are out of status or undocumented (without
papers) or if you have ever been removed from the United States, subject to
deportation, or subject and order for Voluntary Departure.
which you held any US immigration status.

Please list the dates for

Please identify whether or not you currently

have or have ever in the past had any petition or application for immigrant,
nonimmigrant, or US citizenship related-status pending with the former INS, USCIS,
DOS or DOL and if so, the agency where the petition or application is pending, the date
of filing, and the action taken on the petition or application.
REQUEST FOR PRODUCTION NO. 6:

Please produce all documents relating to

your answer to Interrogatory No. 26 including but not limited to a copy of your permanent
resident alien card, employment authorization card, visa, passport, 1-94 card, Approval
Notices, refugee travel document, or any other document in any way evidencing your U.S.
nonimmigrant, immigrant, or citizenship status.
2-EMPLOYER/SURETY'S SUPPLEMENTAL INTERROGATORY AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO CLAIMANT

GEr3118B342

DATED this

7-f.!::

day of May, 2010.
LAW OFFICES OF HARMON & DAY

CERTIFICATE OF SERVICE

'J±.

I HEREBY CERTIFY That on the
day of May, 2010, a true and correct copy
of the foregoing document was served by first class mail, postage prepaid, upon the
following at the address indicated:
Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, ID 83701

3 - EMPLOYER/SURETY'S SUPPLEMENTAL INTERROGATORY AND REQUEST
FOR PRODUCTION OF DOCUMENTS TO CLAIMANT
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Doyle, Kimberly
From:

Doyle, Kimberly

Sent:

Friday, June 18, 2010 3:30 PM

To:

richard@hammondlawoffice.com

Subject:

Serrano discovery

Attachments: Serrano.DOC

Richard, pursuant to our discussion this afternoon, we will not file a motion to compel so long
as we receive your responses to the attached discovery no later than July 12, 2010 (we
previously served Sam Johnson with this discovery on May 7). Even though he has not
withdrawn as counsel, I understand Mr. Johnson is no longer representing Claimant in this
case; we will adjust our files and certificates of service accordingly. Finally, as I indicated
verbally to you today,
If you have any questions or would like to discuss this case further, please contact me.
Thank you, Kim
Kimberly A. Doyle
Law Offices of Harmon & Day
6213 N. Cloverdale Rd., Ste 150
P. 0. Box 6358
Boise, Idaho 83707
Direct: 208.327.7561 / 800.283.4456 (ext. 7561)
Fax: 800.972.3213
Kimberly.Doyle@LibertyMutual.com
Employees of Liberty Mutual Group
This e-mail, and any attachments thereto, is intended only for the use of the addressee(s) named herein and may ·
contain legally privileged and/or confidential information. If you are not the intended recipient of this e-mail, you
are hereby notified that any dissemination, distribution or copying of this e-mail, and any attachments thereto, is
strictly prohibited. If you have received this e-mail in error, please notify me via return e-mail and via telephone
at 208-327-7562 and permanently delete the original and any printout thereof.

~ Please consider the environment before printing this email
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RJCH.ARD L. HAMMOND, L S. B. #6993
HA11M:OND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861

Attorney for Claimant

BEFORE TIIE INDUSTRIAL CO:fy:[MISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO

LC. No: 2004-501845

Claim.ant,

v.
CLAIMANT'S RESPONSE TO

FOUR SEASON FRAMING
Employer,

EMPLOYER/SURETY'S SUPPLEMENTAL
INTERROGATORY AND REQUESTS FOR

and

CLIAMANT

PRODUCTION OF DOCUMENTS TO

LIBERTY NORTHWEST INS. CORP.,
Surety,

Defendants.

COMES. NOW the above named Claimant,
and pursuant to the rules and regulations of
'
the Industrial Commission of the State of 1$ho, hereby answers to Defendants' Supplemental
Discovery Requests.

INTERROGATORY NO. 26:

Are you a citizen of the United States? If you are

not, provide all information related to your irnngration and/or citizenship status, including but
not limited to the following: whether or not y9u are a U.S. citizen, U.S. national, legal permanent
resident, refugee, asylee, are in the United States in any legal immigrant or nonimmigrant status,
CLAIMANT'S RESPONSE TO EMPLOYER/SURETY'S SUPPLEMENTAL INTER.ROG A TORY AND
REQUESTS FOR PRODUCTION OF DOCUMENTS TO CLIAMANT

L:

I
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or are out of status or undocumented (without papers) or if you have ever been removed from the
'

United States, subject to deportation, or sub~ect and order for Voluntary Departure. Please list
the dates for which you held any US immiil;ration status.

Please identify whether or not you

currently have or have ever in the past : had any petition or application for immigrant,

nonimmigrant, or US citizenship related-status pending with the former INS, USCTS, DOS or
DOL and if so. the agency where the petition; or application is pending, the date of filing, and the
action taken on the petition or application.
RESPONSE: Claimant, as previously' invoked, continues to invoke his Fifth Amendment

Constitutional right to remain silent and does so with respect to this court and the parties herein.

The United States Supreme Court ruled in Fisher v. United States, 425 U.S. 391, 408 (1976}, that
compelling the plaintiff to answer questions 9r provide documents about bis i:m:migration status
would require him to make ~ incriminating statement about himself, in violation of the Fifth
Amendment. Claimant also requests that he not

be punished, sanctioned, penalized or receive

any reprimand in this matter as the Supremy Court has held that an individual may assert the

Fifth Amendment right 'Without suffering

s~ctions

or penalty that would make the assertion

costly. Garrity v. New Jersey, 385 U.S. 493 (1967). The Idaho Appellate Court, while referring

to Baxter v_ Palmigiano, 425 U.S. 308 (1976); Maness v. Meyers, 419 U.S. 449 (1975); .and
Garrity v. New Jersey, 385 U.S. 493 (1967). also stated that not only the Fifth Amendment
protection is applicable in the civil cases, th~ Appellate Court went further to state that; "The
individual may remain silent without suffering a sanction or penalty that would make assertion of
the privilege "costly."'' McPherson v. McPherson, 112 Idaho 402, 404 (1987).
Claimant also continues his previous objections that the above questions are not likely to
I

lead to discoverable evidence) that they are an evasion into the privacy of the Claimant and are
CLAIMANT'S RESPONSE TO EMPLOYER/SURETY'S SUPPLEMENTAL INTERROGATORY AND
REQUESTS FOR PRODUCTION OF DOCUMENTS TO CLlAMA.."NT
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made to harass, annoy, and/ or prevent or P.iscourage the Clrumant from continuing with his
Complaint herein. Claimant also objects as fue above questions ate vague and overly broad as
the Defendants failed to define "all informa-pon related to your immigration and/or citizenship
status."

While recognizing that the Defendant herein settled the matter with Diaz and removing
the appeal before the Idaho Supreme Courj:, Claimant believes any questions relating to his
immigration status are to not likely to lead t? discoverable evidence as the facts in this case are

distinguishable, notably, the Claimant in Diaz voluntarily waived his Constitutional Fifth
Amendment Right and voluntarily provided criminal information relating to his immigration

status.
Claimant also asks not to be compell?d to testify against himself until the Defendants or
'

this Commission provides state and federal in;imunity for any and all statements made pursuant to
the Commissions Orders. See Lefkowitz v. Tu.rley, 414 U.S. 70, 84 (1973):
Furthermore, the accommodation bet\veen the interest of the State and the Fifth
Amendment requires that the State haYe means at its disposal to secure testimony
if :immunity is supplied and testimony is still refused. This is recognized by the
power of the courts to compel testimoµy, after a grant of immunity, by use of civil
contempt and coerced imprisonment. Shillitani v. United States, 3 84 U. S. 364
(1966).
'

REQUEST FOR PRODUCTION NO. 6:

Please produce all documents relating to your

answer t.o Interrogatory No. 26 including but not limited to a copy of your permanent resident alien
card, employment authorization card, visa, pG).ssport, I-94 card, Approval Notices, refugee travel
document, or any other document in any way: evidencing your U.S. nonimmigran.t, immigrant, or
citizenship status.

RESPONSE: See response to Interroga~ory No. 26 above.
CLAIMANT'S RESPONSE TO EMPLOYER/SURETY'S SUPPLE.MEJ'..11'Al. INTERROGATORY AND
REQUESTS FOR PRODUCTION OF DOCUMENTS TO CLIAMANT
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July, 2010.'

Attorney for Claimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true andicorrect copy of the foregoing document was sent on
this

2..-&Y of July 2010, to:
Hand Delivered

Kimberly A Doyle
Harmon, Whittier & Day
6213 N. Cloverdale Road

~~ail

~xpress

Boise, ID 83707
Phone: (208) 327-7564
Fax: (800) 972-3213

Court Box

D

D
~

D
D

Sam Johnson
Johnson & Monteleone, LLP
405 S Eighth St Ste 250

Boise, ID 83701
Fax: (208) 947-2424

Attorney for Claimant

CLAIMANT'S RESPONSE TO EMPLOYER/SURETY'S SUPPLE:rvIBNTAL INTERROGATORY AND
REQUESTS FOR PRODUCTION OF DOCUMENTS TO CLIAMANT
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO,
Claimant,
v.

-~

)
)
)
)

. . . r~.:...

&ti>.~-:/9-5_L39

IC 2004-501845

)
FOUR SEASONS FRAMING,
Employer,
and
LIBERTY NORTHWEST msURANCE
CORPORATION,

ORDER DENYING
CLAIMANT'S MOTION
FOR PROTECTIVE ORDER

)
)
)
)

)
)
)
)
)

Surety,
Defendants.
)
~~~~~~~~~~~~~~~~~·)

.

Fl LED

FEB 2 3 2010.

.

..

INDUSTRIAL COMMISSION

On December 14, 2009, Claimant filed a morion for a protective order. Claimant seeks a
Com.m:ission order prohibiting Defendants from performing an investigation into Claimant's
immigration status. Claimant asserts that permitting such an investigation would violate his
constitutional rights. Defendants respond that such an inquiry would be relevant to issues in the
case and that the Commission does not have the authority to decide constitutional issues.
The Commission recently detennined that a claimant's immigration status is a relevant
factor in detei-m.ining whether the claimant suffers from permanent disability as a result of his
industrial injury. See Diaz v. Franklin Building Supply, 2009 IIC 0652 (November 20, 2009).
Therefore, where permanent disability is an issue noticed for hearing, it is appropriate for the
defendants in a case to conduct an investigation into the claimant's immigration status.
Consequently, Claimant's motion is DENIED.
IT IS SO ORDERED.
DATED this

~ruary, 2010.

fo

CG0Gt1GB221
(

ATTEST:

CERTIFICATE OF SERVICE
I hereby certify that on ~y of February, 2010, a. true and correct copy of the
foregoing ORDER DENYING CLAIMANT'S MOTION FOR PROTECTIVE ORDER was
served by regular United States Mail upon each of the following:
SAM JOHNSON
405 s 8TH STE 250
BOISE ID 83701

RICH.A.RD HA.MMOND
811 E CHICAGO
CALDWELL ID 83605
KIMBERLY DOYLE
PO BOX 6358
BOISE ID 83707-6358

eb/cjh

ORDER DENYING CLAIMANT'S MOTION FOR PROTECTIVE ORDER - 2

3

SEND ORIGINAL TO: INDUSTRIAL COMMISSION, JUDICIAL DIVISION, P.O. BOX 83720, Mg;m~Q..0041

- G.co

WORKERS' COMPENSATION
COMPLAINT
CLAIMANT'S {INJURED WORKER) NAME AND ADDRESS
Francisco Scnano

s- - J 0 31 Bi
-

CLAl'MA.NrS ATTORNEY'S NAME. ADDRESS, AND TELEPHONE NUMBER
Sam Johnson (ISB#4n7)
Johnson & Monteleone, L.L.P.
405 S. EiJhth Street. Suite 250
Boise, ID 83 702

6S07E~St.

Boise, ID 83104

(208) 331-2100

Fax: {208) 94 7-2424

TELEPHONE NUMBER: 208·375-8247

WORKERS' COMPENSATION INSURANCE CARRIER'S

EMPLOYER'S NAME AND ADDRESS (81 time of injury)

(NOT ADJUSTOR'S) NAME AND ADDRESS

Four Seasons Framing

Li'bcrty Northwest Insurance
P.O.Box7S07
Boise, ID 83707-1507

65 l Mountain Loop
Middleton. ID 83644

S SOCIAL SECURITY NO.

DATE OF INJURY OR MANIFESTATION OF OCCUPATIONAL DISEASE
01113/04

NrS BIRTHDATE

STATE AND COUNTY IN WHICH INJURY OCCURRED
Ada County. Idaho

WHEN INJURED, CLAIMANT WAS EARNING AN AVERAGE WEEKLY WAGE
303.94
• PURSUANT TO IDAHOCODE f72-4l9

OF: S

DESCRIBE HOW INJURY OR OCCUPATIONAL DISEASE OCCURR:EO (WHAT HAPPENED)
Claimant fell IWO stories approximately 20 feet off of a roof landing on his right side injuring his right Shoulder, back, and hcturing his pelvis.

NATURE OF MEDICAL PROBLEMS ALLEGED AS A RESULT OF ACCIDENT OR OCCUPATIONAL DISEASE
Chronic low bllclc pain, intermittent neuropathic radiation down bis bilatctal lower exuemitiC$, mimbncss in hi$ anterolateral right !high,

WHAT WORKERS' COMPENSATION BENEFITS ARE YOU CLAIMING AT THIS TIME?
The reasonable cost of all! medical care fer !he industrial injury pursuant 10 Idaho Code Section 72-432.

DATE ON WHICH NOTICE OF INJURY WAS GIVEN TO EMPLOYER

TO WHOM NOTICE WAS GIVEN
Odilon Medina. Owner

January 13, 2004

l8j

HOW NOTICE WAS GIVEN:

0

ORAL

D

WRITTEN

OTHER, PLEASE SPECIFY

ISSUE OR ISSUES INVOLVED
Wbcthcr the carrier wrongfully denied payment of medical expenses incutred a.s a result of the
claimant's industrial injury;
The extent to which the claimant has sustained a pc:nnancnt physical impairment/disability as a
resul! of bis injury;
Whether claimant is entitled to rece;.., retraining benefits pursuant to Idaho Code Section 72·
4SO;
'
Whether claimant is entitled to nx:ovcr his reasonable attorney fees and costs;
Whether claimant bas been ar may become entitled 10 temporary dimbility benefits;

RECEtVED
JAN

2 2009

BOISE LEGAL
DO YOU BELIEVE THIS CLAIM PRESENTS A~ QUESTION OF LAW OR A COMPLICATED SET OF FACTS?

o~
</

.

6lf-'56'8'(r-

,u. ~

(i)O

~

C,(,("' -

?J

D

YES

l8l

I 't 3 l 3 9

~

NO IF so. PLEASE STATE WHY.

vil.))COPY-----

PHYSICIANS WHO TREATED CLAIMANT (NAME AND ADDRESS)
Kenneth M. Lit&. M.D.
IOSS N. Cunis Road
BoiJe, lD 83706

Timothy Doerr. M.D.
8800 W. Emmld Sttcct
Boise. ID 83704
Sandra A. Thompson. M.D.
1673 West. Sboc'cline Dri111e, Suite 140
Boise. ID 83702
Joseph M. Vcrska, M.D.

Michael Rothman, M.D.
360 E. Montvue Dri1IC, Ste. 100
Meridian. ID 83642

WHAl' MEDICAL.COSTS HAVE YOU INCURRED TO DATE? Unknown

Unknown
WHAT MEDICAL COSTS HAS YOUR EMPLOYER PAID, IF ANY? $

WHAT MEDICAL COSTS HAVE YOU PAID. IF Af/Y? $

!gj

I AM INTERESTED IN MEDIATING THIS CLAIM, IFTHE OTHER PARTIES AGREE.
DATE

oi:ccmbet.

1

2008.

Unknown

YES

SIGNATI.IRE OF CLAIMANT OR AITORNEY

PLEASE ANSWER THE SET OF QUESTIONS I
DIATELY BELOW
ONLY IF CLAIM IS MADE FOR DEATH BENEFITS
NAME AND SOCIAL SECURITY NUMBER OF PARTY
FILING COMPLAINT

WAS FJUNG PARTY DEPENDENT ON DECEASED?

DYES

0No

DATE OF DEATH

RELATION TO DECEASED CLAIMANT

DID FILING PARTY LIVE WITH DECEASED AT TIME OF ACCIDENT?
YES

0

0No

CLAIMANT MUST COMPLETE. SIGN AND DATE THE ATTACHED MEDICAL RELEASE FORM
CERTIFICATE OF SERVICE
08
December
I hereby certify that on the __ day of _ _ ___. 20_, I caused to be served a true and correct copy of the foregoing Complaint upon:
EMPLOYER'S NAME AND ADDRESS
Four Seasons Framing

SURETY'S NAME AND ADDRESS
Northwest Liberty

651 Mountain Loop

P.O. Box 7507

Middleton, ID 83644

Boise, ID 83707

via:

0

personal service of process

181

regular U.S. Mail

via:

0

personal service of process

181

regular U.S. Mail

NOTICE: An Employer or Insurance Company served with a omplaint must file an Answer on Form I.C. 1003 with
the Industrial Commission within 21 days of the date of service as specified on the certificate of mailing to avoid
default. 1/ no answer is filed, a Default Award may be entered!
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RJCHARD L. HAMMOND, I. S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453.4857
Facsimile: (208) 453.4861
Attorney for Claim.ant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
Claimant,

I.C. No: 2004-501845

v.
FOUR SEASON FRAMING
Employer,

CLAIMANT'S OBJECTION TO
DEFENDANTS' MOTION TO COMPEL

and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.
Comes now the Claimant and responds to Defendants' Motion to Compel and Sanctions.

FACTUAL BACKGROUND: Defendants propounded Supplementary Discovery upon

Claimant and Counsel herein was granted an extension until the 1ih of July 2010 as Defendants
had not ~erved such requests upon Counsel herein. Claimant immediately responded to such on

or about the 2nd day of July 2010 with the responses previously filed by the Defendants.
ARGU1v1ENTS: Defendants' motion should be denied on the grounds listed below and
on the grounds previously made in his response to Defendants' Discovery Request and his
Motion and Memorandum for a Protective Order which are incorporated herein.

CLAIMANT'S OBJECTION TO DEFENDANTS' MOTION TO COMPEL

1.
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Defendants previously asked the Industrial Commission to Deny Claimant's

Motion for a Protective Order on the grounds "The Commission does not have jurisdiction to
decide constitutional. issues." (Defendants' Response p. 4) The Commission recognized such
argument in its Order dated February 23, 2010, (Defendants' exhibit D). Thus, Defendants arc::
estopped from asking this Commission to force the Claimant to waive his asserted Fifth
Amendment Constitutional right to remai.n silent as such is a "Constitutional issue.'' The Idaho
Court of Appeals in Lawrence and Hopkins v. Hurchichinson, 2009 Opinion No. 8, Docket No.
34775 stated:
Judicial estoppel precludes a party from gaining ah advantage by taking cme
position, and then seeking a second advantage by taking an incompatible position.
McKay v. Owens, 130 Idaho 148, 152, 937 P.2d 1222, 1226 (1997) (quoting
Rissetro v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600 (9th Cir. 1996)).
The policies underlying judicial estoppel are general considerations of the orderly
administration of justice and regard for the dignity of judicial proceedings. Id.
Judicial estoppel is intended to prevent a litigant from playing fast and loose with
the courts, Heinze, 145 Idaho at 235, 178 P.3d at 600, and to prevent abuse of the
judicial process by deliberate shifting of positions to suit the exigencies of a
particular action, McKay 130 Idaho at 153, 937 P.2d at 1227.

ll.

Eveu if the Defendants were not estopped from bringing their motion, The United

States Supreme Court held that until a party is provided immunity for his or her statemen~ a
party shall not be compelled to testify against his Fifth Amendment Rights. See Lefkowitz v.

Turley, 414 U.S. 70, 84 (1973):
Furthermore, the accorrunodation between the interest of the State and the Fifth
Amendment requires that the State have means at its disposal to secure testimony
if immunity is supplied and testimony is still refused; This is recognized by the
power of the courts to compel testimony, after a grant of immunity, by use of civil
contempt and coerced imprisonment. Shillitani v. United States, 384 U. S. 364
(1966).

CLAIMANT'S OBJECTION TO DEFENDANTS' MOTION TO COMPEL
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Also, the States and local governments are precluded from disregarding Constitutional
laws and rights pursuant to the Supremacy Clause, Article VI, Clause 2 and the Privileges or
Immunities Clause of the Founeenth Amendment of the U.S. Constitution.
As previously cited, The Supreme Court ruled in Fisher v. United States, 425 U.S. 391,
408 (1976), that compelling the plaintiff to answer questions or provide documents about his
immigration status would require him to make an incriminating statement about himself, in
violation of the Fifth Amendment.

Such Pri.vilege is available to everyone, regardless of

immigration status, see Matthews v. Diaz, 426 U.S. 67, 77 (1976). A short list of potential

Federal and State crimes are listed below.
1. 48 USC 408. Federal criminal penalties for fines and incarceration for up to 5 years for
false use of a Social Security Number.
2. 18 USC 1546. Federal criminal penalties for fines and incarceration for up to 25 years for
document fraud relating to gaining employment or border crossing.
3. 18 USC 1028. Federal criminal penalties for fines and incarceration for up to 15 years for
identity fraud.
4. 18 USC. 911. Federal criminal penalties for false representation of self as a U.S. citizen.

5. 8 USC 1253. Federal criminal penalties for failure to depart the U.S. within 90 days of an
order of deportation.
6. 8 USC I 325. Federal criminal penalties for fines and incarceration for illegal or attempted
illegal entry into the US.
7. 8 USC 1326. Federal criminal penalties for fines and incarceration for illegal re-entry
after being deported or denied admission.
8. JC 18-3007. State criminal penalties for false impersonation for :fines and incarceration
up to 2 years.

III.

Defendants' interrogatories are overly broad and exceed the scope of Diaz

requesting unrelated infonnation regarding prior deportation orders, voluntary departures,
petitions, applications, passports, travel documents, etc, beyond issue in Diaz which only relate
CLAIMANT'S OBJECTION TO DEFENDANTS' MOTION TO COMPEL
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to whether the Claimant has authority to work legally in the United States; therefore the
questions were only to harass, annoy, or chill the process. Also, the documents necessary to
satisfy the demands of Diaz were previously requested and provided to the Defendant upon
employment of the Claimant and no additional information or documentation is necessary to
satisfy Diaz.

Federal law prohibited the Defendant from employing the Claimant unless he

provided verification of the legal ability work in the United States. Counsel herein certifies that
Claimant requested in Discovery any and all facts to support Defendants' denials of benefits and
Defendants' response failed to raise any issue of Claimant's immigration status and failed to
provide any evidence that such is in issue; therefore such request is also not relevant and nor will
it lead to any discoverable evidence related to the issues at hand.
IV.

The previous denial of Claimant's Motion for a Protective Order was not an Order

compelling the Claimant to answer Defendants' questions regarding bis immigration status, bul

merely a denial of Claimant's motion to prevent the Defendants from asking the Claimant certain
questions AND to prevent the Defendants from investigating such issues with third parties.
Claimant also has authorized counsel herein to appeal the previous denial of his Motion for a
Protective Order and Claimant and does not wish to waive his rights or make: moot any
arguments upon appeal.

V.

Also, Defendants herein failed, pursuant to IRCP 37(a)(2), to include a

certification that that they made an attempt 10 confer vv:ith the opposing party to attempt to narrow
the scope of the Discovery therefore a Motion to Compel is premature in violation of IRCP,
CONCLUSION: Defendants' motion to compel should be denied and Claimant requests
oral arguments in the event such is necessary to prevent Defendants' Motion to Compel. Also,
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Claimant asks that appropriate sanctions be imposed against the Defendants for bringing this
motion.

~7'

}•yofJuly,

2010.

Ric~ond

Attorney for Claimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was sent on
this

r(e

day of July 2010, to:

Kimberly A Doyle
Hannon, Whittier & Day

6213 N. Cloverdale Road
Boise, ID 83707
Phone: (208) 327-7564
Fax: (800) 972-3213
Sam Johnson
Johnson & Monteleone, LLP

Hand Delivered
U.S. Mail
Fax
Fed. Ex:press
Court Box

D
D

L8J

D
0

Fax

405 S Eighth St Ste 250
Boise, ID 83701
Fax: (208) 947-2424
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HAMMOND LAW OFFICE, P.A.
ATTORNEY AND COUNSELOR AT LAW

Richard L. Hammond
R. Aaron Moris
Jim Rice

Kyle Hansen (of Counsel)

August 16, 2010
Sent via U.S. Mail and Fax I Total Pages: 2

Commissioner Baskin
Industrial Commission of Idaho
P.O. Box 83720
Boise, Idaho 83720-0041
Fax# (208) 332-7558

fl_LID

AUG

1 6 2010

INDUSTRIAL COMMISSION

AND

Kimberly A. Doyle
Harmon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83 707
Phone: (208) 327-7564
Fax: (800) 972-3213
Re:

Francisco Serrano
IC. No.: 2004-501845

Dear Ms. Doyle and Commissioner Baskin,
This letter is in follow up to the hearing we had last Thursday regarding Mr. Serrano's
immigration status. I propose an alternative solution that may be beneficial to all parties.

I propose that the Industrial Commission rule that, as the Claimant is asserting his 5th
Amendment Right to remain silent, the Industrial Commission will allow the inference I
implication that the Claimant is without proper lawful immigration documentation to
work within the United States; however, the Industrial Commission still allow the
Claimant to seek his PPD benefits. This solution may be necessary because any
disclosure of Claimant's immigration status may be a waiver and make moot any appeal
the Claimant has regarding this Commission's prior decisions in this case.
This alternative serves the Defendants' needs to argue that he may not be eligible for
PPD and it preserves the Claimant's 5th Amendment rights. Also, it takes into account
the arguments we made that Diaz is factually not applicable to this case as Mr. Serrano
may be relocating, that the federal law allows the Claimant to start a business, work as an
independent contractor, etc. or prove that there is a labor market in the United States
despite Claimant's immigration status. Also, the Claimant in Diaz made incorrect
Serrano
811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E-mail: richard@dcdi.net

1 of2
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conclusions of Federal Law and failed to seek any employment under his own erroneous
legal conclusions regarding Federal Law.
This alternative also would preclude another pitfall and issue for appeal as precluding
Claimant from claiming his PPD benefits would likely be a violation of Garrity v. New
Jersey, 385 U.S. 493 (1967) which stated that an individual may assert his or her 5th
Amendment right without su:ffering sanctions or penalty that would make the assertion
costly. As we discussed, Claimant's PPD claim in this case is the predominate issue and
a preclusion of claimant's right to claim his PPD benefits could remove any and all net
benefits of the litigation due to costs, fees, expert fees, etc.
Thank you in advance for you courtesy and cooperation in this matter. Please do not
hesitate to contact our office if you have any questions.

BE/rlh
Cc: Kimberly Doyle and Commissioner Baskin

Serrano
811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E-mail: richard@dcdi.net
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ATI'OllMEY AND CouMSJ:LOK Ar LAW

Richard L. Hammond
R. Aaron Moris
}lnJ Rlc;e

Kyle Hansen (of Counsel)

August 19, 2010

Sent via U.S. Mail and Fax I Total Pages: 1

F\ LED
Commissioner Baqkin
Industrial Commission of Idaho
P.O. Box 83720
Boise, Idaho 83 720-0041
Fax# (208) 332-7558

AUG 19 2618
~M. ~\S~Kr.:

AND
Kimberly A. Doyle
Hannon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83707
Phone: (208) 327-7564
Fax: (800) 972-3213

Re:

Francisco Serr®o
IC. No.: 2004-501845

Dear Ms. Doyle and Commissioner Baskin,
T have enclosed additional case law that clarifies that the proposed alternative solution by the

Claimant is the lawful solution created by the U.S. Supreme Court to resolve the issues herein.
\Vhile "costly" penalties are not permitted, the Supreme Court has held that an adverse
inference can be drawn from the silence of an individual pleading the Fifth Amendment.
see Baxter v. Palmigiano, 425 U.S. 308 (1976) (emphasis added); see also Alderson v. Bonner,
142 Idaho 733, 132 P.3d 1261 (Idaho App. 2006). This adverse inference allows a fact-finder to
draw a presumption that the response to a refused question would have been adverse to the
individual's position in the litigation and allows a fact-finder to draw a presumption that the
response to a refused question would have been adverse to the individual's position in the
litigation. Id; 81 Aro. Jur. 2d Witnesses 121 (1992); see also United States v. Hale, 422 U.S. 171,
176 (1975) ('failure to contest an assertion .. -1s considered evidence of acquiescence .. .if it would
have been natural under the circumstances to object to the assertion in question.")
Also, In Spevack v. Klein, 385 U.S. 511 (1967) the Supreme Court held that an individual
asserting heir Fifth Amendment right against self-incrimination could not be penalized. See also
Garrityv. New Jersey, 385 U.S. 493 (1967) and McPherson v_ McPherson, 112 Idaho 402,
Serrano
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HAMMOND LAW OFFICE, P.A.
ATTORNEY AND COUNSELOR AT LAW

Richard L. Hammond

R. Aaron Moris
Jim Rice
Kyle Hansen (of Counsel)

August 19, 2010
Sent via U.S. Mail and Fax I Total Pages: 2
Commissioner Baskin
Industrial Commission of Idaho
P.O. Box 83720
Boise, Idaho 83 720-0041
Fax# (208) 332-7558

AND

Kimberly A. Doyle
Harmon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83 707
Phone: (208) 327-7564
Fax: (800) 972-3213
Re:

I

m
0

Francisco Serrano
IC. No.: 2004-501845

Dear Ms. Doyle and Commissioner Baskin,
I have enclosed additional case law that clarifies that the proposed alternative solution by the
Claimant is the lawful solution created by the U.S. Supreme Court to resolve the issues herein.
While "costly" penalties are not permitted, the Supreme Court has held that an adverse
inference can be drawn from the silence of an individual pleading the Fifth Amendment.
see Baxter v. Palmigiano, 425 U.S. 308 (1976) (emphasis added); see also Alderson v. Bonner,
142 Idaho 733, 132 P .3d 1261 (Idaho App. 2006). This adverse inference allows a fact-finder to
draw a presumption that the response to a refused question would have been adverse to the
individual's position in the litigation and allows a fact-finder to draw a presumption that the
response to a refused question would have been adverse to the individual's position in the
litigation. Id; 81 Am. Jur. 2d Witnesses 121 (1992); see also United States v. Hale, 422 U.S. 171,
176 (1975) ('Failure to contest an assertion.. .is considered evidence of acquiescence .. .if it would
have been natural under the circumstances to object to the assertion in question.")
Also, In Spevack v. Klein, 3 85 U.S. 511 (1967) the Supreme Court held that an individual
asserting heir Fifth Amendment right against self-incrimination could not be penalized. See also
Garrity v. New Jersey, 385 U.S. 493 (1967) and McPherson v. McPherson, 112 Idaho 402,
Serrano
811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E-mail: richard@dcdi.net
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(Idaho App. 1987). The :::,pevack Court went on to clarify t..hat a..11y practice is unconstitutional
that makes the exercise of the privilege "costly" or that have sanctions with substantial economic
,consequences, such as the loss of employment or state contracts. Spevak that an attorney may
not be disbarred for exercising the privilege. A state statute that forces an officer of a political
party to waive his Fifth Amendment right or forfeit his office is unconstitutional. See Lefkowitz
v. Cunnigham, 431 U.S. 801, 807-09 (1977). The 9th Circuit recently stated inJane Doe v.
Glazer, 232 F.3d 1258 (9th Cir. 2000) the following:
However, the Supreme Court has made it clear that certain sanctions stemming
from a party's refusal to answer a question on Fifth Amendment grounds are too
costly. For example, a state statute that forces an officer of a political party to
waive his Fifth Amendment right or forfeit his office is unconstitutional. See
Lefkowitz v. Cunnigham, 431 U.S. 801, 807-09 (1977). Similarly, individuals
cannot be forced to waive their Fifth Amendment rights against self-incrimination
by threats that their employment will be terminated. See Turley, 414 U.S. at 8385. Moreover, the Rules of Civil Procedure recognize an appropriate role for the
exercise oft.11is privilege, and a refusal to respond to discovery under such
invocation cannot justify the imposition of penalties. See Fed. R. Crim. P.
26(b)(5); Wehling v. Columbia Broad. Sys., 608 F.2d 1084, 1087 (5th Cir. 1979).
As the parties discussed and agreed, Claimant's PPD claim is the predominate issue and value of
claimant's claim and a preclusion claimant's right to claim his PPD benefits could remove any
and all net benefits of the litigation due to costs, fees, expert fees, etc. Also, the solution
proposed herein is appropriate as the Claimant may relocate prior to hearing and has retained
experts to establish that even if the Claimant were not undocumented, there still remains a labor
market for claimant.
The Defendants have proposed either forcing the Claimant to waive his Fifth Amendment Rights
or forfeit his PPD claim. However, the law is clear and that either of these alternatives would be
unconstitutional and inequitable in light of the solution that was created by the Supreme Court.
Thank you in advance for you courtesy and cooperation in this matter. Please do not hesitate to
contact our office if you have any questions.

Attorney for Claimant
BE/rlh
Cc: Kimberly Doyle and Commissioner Baskin

Serrano
811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E-mail: richard@dcdi.net
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August 19, 2010
Commissioner Thomas Baskin
Industrial Commission
700 S. Clearwater Lane
Boise, ID 83712

Via facsimile at 208.334.2321

Richard L. Hammond
Hammond Law Office, PA
811 E. Chicago
Caldwell, ID 83605

Via facsimile at 208.453.4861

RE:

CLAIMANT
I. C. CASE NO.
CLAIM NO.

-

: Francisco Serrano
: 2004-501845
: WC665-193139-00

Dear Commissioner Baskin and Mr. Hammond:
This letter is in response to Mr. Hammond's August 16, 201 O letter. In short, Defendants
strenuously object to Mr. Hammond's proposed solution in his August 16 correspondence and
instead fully support the resolution stated by the Commissioners during the August 12, 2010
teleconference. That is, Defendants agree with the Commission that Claimant should be
barred from seeking or receiving any permanent disability benefits in this matter if he does not
wish to divulge any information related to his immigration status. This proposal is supported by
Defendants' December 17, 2009 Response to Claimant's Motion for Protective Order and
Defendants' July 14, 2010 Motion to Compel Answers to Discovery and for Sanctions.
Because this issue has been extensively briefed by the parties, ruled on by the Commission in
its February 23, 2010 Order in this case, and discussed at length in the recent teleconference,
Defendants will not repeat the relevant arguments and authority again here. Defendants thus
respectfully request the Commission issue the order proposed during the August 12
teleconference.
Sincerely,C,
111A
. V..V\

\~~ .

Jl\J{)

erly A. Do)I e
Amy Ma Q[ y, Case Manager

7b

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

FRANCISCO SERRANO,
Claimant,
vs.
FOUR SEASON FRAMING,
Employer,
and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IC 2004-501845
ORDER

E

On July 15, 2010, Defendants filed a motion to compel answers to discovery and for
sanctions.

Defendants argued that Claimant failed to comply with the Idaho Industrial

Commission's (hereinafter, "Commission") February 23, 2010 order denying Claimant's motion
for a protective order. On July 16, Claimant filed an objection to Defendants' motion to compel.
The crux of the dispute between the parties is whether Claimant should disclose his immigration
status to pursue his claim for disability benefits, in light of the recent Diaz case.

The

Commission held a telephone conference with the parties on August 9, 2010.
Following the telephone conference, Claimant submitted his proposed resolution of the
discovery dispute as follows: Claimant will assert his Fifth Amendment right to remain silent,
but the Commission will allow the inference that that Claimant is without proper lawful
immigration documentation to work within the United States; and Claimant will still be allowed
to pursue his permanent partial disability ("PPD") benefits. Claimant contends that this solution

ORDER-1
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allows Claimant to preserve his Fifth Amendment rights, and allow Defendants to argue that
Claimant is not eligible for PPD benefits.
On August 19, 2010, Defendants responded to Claimant's proposal. Defendants disagree
with Claimant's proposed solution.

Defendants argue that Claimant should be barred from

seeking or receiving any permanent disability benefits, if Claimant refuses to divulge any
information related to his immigration status. Defendants argue that their proposal is supported
by the December 17, 2009 Response to Claimant's Motion for Protective Order and Defendants'
July 14, 2010 Motion to Compel Answers to Discovery and for Sanctions.
On August 23, 2010, Claimant filed a response.

Claimant argues that his proposed

alternative solution is lawful, and in accordance with Supreme Court jurisprudence on the Fifth
Amendment. Claimant also argues that the Supreme Court forbids costly penalties against an
individual asserting their Fifth Amendment Right against self-incrimination under Garrity v.
New York, 385 U.S. 493 (1967) and McPherson v. McPherson, 112 Idaho 402 (Ct.App. 1987).
Claimant argues that the Supreme Court allows an adverse inference to be drawn from the
silence of an individual pleading the Fifth Amendment under Baxter v. Palmigiano, 425 U.S. 308
(1976).
Claimant also argues that his case is distinct from those discussed in Diaz v. Franklin
Building Supply, IIC (filed November 20, 2009), because Claimant may enter the workforce as
an independent contractor at a later point in time.
Diaz v. Franklin Building Supply

The Commission's recent decision in Diaz v. Franklin Building Supply, IIC (November
20, 2009) illustrates the intersection of a claimant's legal status and the determination of the
claimant's permanent partial disability (PPD) benefits. In Diaz, Claimant sought PPD benefits in

ORDER-2

excess of his physical impairment. Claimant openly acknowledged that he was present illegally
in the U.S. and had no legal access to the Idaho or U.S. labor markets.
The Commission ruled that Claimant was foreclosed from pursuing a claim for disability
benefits in excess of permanent physical impairment due, in part, to the fact that he could not be
legally employed in the United States.

Diaz establishes, at the very least, that an injured

worker's immigration status is relevant to the issue of disability as one of the several "nonmedical factors" the Commission is required to consider in making the disability assessment.
The Fifth Amendment Right against Self-Incrimination

Claimant has repeatedly refused to respond to Defendants' discovery requests on his legal
status to work in the United States. Claimant argues that the Fifth Amendment protects him
from disclosing his status, and that the facts of his case are distinct from Diaz. The Commission
has urged Claimant to comply with Defendants' repeated requests for discovery.
The Fifth Amendment, in relevant part, states that "no person shall ... be compelled in
any criminal case to be a witness against himself." The central standard for the privilege's
application has been whether the claimant is confronted by substantial and 'real,' and not merely
trifling or imaginary, hazards of incrimination." Marchetti v. U.S., 390 U.S. 39, 53, see Hill v.
Department of Employment, 108 Idaho 583 (1985).

While the current proceeding is a civil

proceeding before the Idaho Industrial Commission for a specific type of workers' compensation
benefits, the Court has held that:
It has long been held that this prohibition [against self-incriminationJ not only

permits a person to refuse to testify against himself at a criminal trial in which he
is a defendant, but also 'privileges him not to answer official questions put to him
in any other proceeding, civil or criminal, formal or informal, where the answers
might incriminate him in future criminal proceedings.

ORDER-3
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The availability of the Fifth Amendment privilege against self-incrimination
"does not tum upon the type of proceeding in which its protection is invoked, but
upon the nature of the statement or admission and the exposure which it invites.
Madison v. Craven, 144 Idaho 696, 699 (Idaho 2007), citing Lefkowitz v. Turley, 414
U.S. 70, 77 (1973) and citing In re Gault, 387 U.S. 1 (1967).
Thus, the Fifth Amendment may be available to persons based on the content of the
admission which may result from testifying, including workers' compensation proceedings
before the Commission. Presumably, Claimant is concerned that admitting his alien status would
result in deportation proceedings under 8 U.S.C. § 1251.
It is well settled law that deportation proceedings are civil in nature, and not criminal.

Harisiades v. Shaughnessy, 342 U.S. 580 (1951). "Deportation, however, severe its
consequences, has been consistently classified as a civil rather than a criminal procedure." Id.
While persons may be deported for criminal convictions, deportation is not a punishment. See,
Bugajewitz v. Adams, 228 U.S. 585.

Likewise, the Fifth Amendment does not apply in

circumstances where a claimant wishes to conceal her legal status to avoid deportation. See,
United States v. Balsys, 542 U.S. 666, 671 (Balsys agrees that the risk that his testimony might
subject him to deportation is not a sufficient ground for asserting the privilege, given the civil
character of a deportation proceeding); INS v. Lopez-Mendoza, 468 U.S. 1032, 1043-44 (1984);
People v. Bolivar, 643 N.Y.S.2d 205 (1996). In fact, claimant's silence on his immigration status
will not even protect him in an immigration proceeding.
Silence is often evidence of the most persuasive character ... [T]here is no rule of
law which prohibits officers charged with the administration of the immigration
law from drawing an inference from the silence of one who is called upon to
speak. . . . A person arrested on the preliminary warrant is not protected by a
presumption of citizenship comparable to the presumption of innocence in a
criminal case. There is no provision which forbids drawing an adverse inference
from the fact of standing mute.

ORDER-4

INS v. Lopez-Mendoz, 468 U.S. at 1043-44 (quoting United States es rel.
Bilokumsky v. Tod, 263 U.S. at 153-54.)
Claimant has not shown any specific hazard of incrimination that would prevent the
disclosure of his legal status to Defendants in these workers' compensation proceeding.
Claimant cites Baxter v. Palmigiano, 425 U.S. 308 (1976) and Alderson v. Bonner, 142
Idaho 733, 132 P.3d 1261 (Idaho App. 2006) for the proposition that a fact-finder may draw an
adverse inference from the silence of an individual pleading the Fifth Amendment. Claimant
wishes to have the Commission draw an adverse inference from his silence on his immigration
status, and then be entitled to PPD benefits. The cases Claimant cites are distinct from the issue
before the Commission.

In Alderson v. Bonner, supra, plaintiffs brought an action against

videotaper for invasion of privacy and intentional infliction of emotional distress after videotaper
was caught outside plaintiffs' residence with his camera and tapes of the plaintiffs in various
states of undress. On appeal, the defendant challenged the jury instruction which stated that the
jury could draw a negative inference if, in response to a question, a witness invoked the Fifth
Amendment right against self-incrimination. The Court found that there was no instructional
error in the use of that instruction that would necessitate a new trial. 142 Idaho at 744. The
criminal implications facing the defendant in the invasion of privacy and intentional infliction of
emotional distress case are readily apparent, given the nature of his activity against the plaintiffs.
In this case, there is no discemable incrimination given the Supreme Court jurisprudence on

deportation proceeding. While Claimant's silence on his legal status may allow the adverse
inference that Claimant lacks legal status in a deportation proceeding, Claimant's refusal to
disclose his status in his workers' compensation proceeding for PPD benefits has no criminal
consequences, and is an uncooperative response to discovery requests.

ORDER-5

Sanctions
Claimant also argues that "costly" penalties are not permitted against persons asserting
their Fifth Amendment right against self-crimination. See, Garrity v. New York, 385 U.S. 493
(1967) and McPherson v. McPherson, 112 Idaho 402 (Idaho App. 1987). Thus, Claimant argues
that the Commission should not sanction Claimant for his refusal to cooperate with the discovery
requests by eliminating the issue of PPD from the hearing. For reasons discussed above, the
Commission is not persuaded that Claimant has a valid Fifth Amendment privilege to hide his
legal status under federal law and Supreme Court precedent. Claimant is likely referring to the
latter of the two exceptions identified by the United States Supreme Court to the general rule that
a witness must claim the privilege in order to enjoy its protections. See, Minnesota v. Murphy,
465 U.S. 420 at 430 (1984). As explained in State ofIdaho v. Curless, 137 Idaho 138 (2002):
The second exception applies to cases where the assertion of the privilege is
penalized so as to foreclose a free choice to remain silent, and compel a witness to
give incriminating testimony. This exception prevents the state from imposing
substantial penalties because a witness elects to exercise his or her Fifth
Amendment right not to give self-incriminating testimony. The threat of
punishment for reliance on the privilege distinguishes cases of this sort from the
ordinary case in which a witness is merely required to appear and give testimony.
137 Idaho at 143 (citations omitted).
The rationale behind his exception is to allow persons to be able to make the decision to
invoke the Fifth Amendment privilege.

While the Commission readily agrees that persons

should not be foreclosed from their free choice to invoke the protection of the Fifth Amendment
via the imposition of costly penalties, the Commission does not find Claimant's arguments
persuasive for the following reasons. First, Claimant's disclosure regarding his legal status is not
self-incriminating as deportation is a civil proceeding, not a criminal one. Second, as discussed
above, the principle identified by Claimant is in reference to the exception to the rule that a
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witness must claim the Fifth Amendment privilege in order to enjoy its protections or have
privilege considered waived by the witness. This is not a case involving whether Claimant has

waived the Fifth Amendment by virtue of his failure to claim the privilege in these proceedings.
Indeed, Claimant has not shown any hesitation to claim his purported entitlement to the privilege
of the Fifth Amendment.

Claimant has repeatedly refused to respond to Defendants

interrogatory requests on his Fifth Amendment claim.

The Commission has imposed no

sanctions or penalties on Claimant to prevent him from claiming his Fifth Amendment privilege.
Rather, the Commission has ordered Claimant to comply with Defendants' reasonable discovery
requests.
Claimant's legal status is germane to the calculation of his PPD benefits. Claimant's
reluctance to comply with Defendants' discovery request cannot be excused by his reliance on
the Fifth Amendment.
Unlike a criminal defendant who may invoke the Fifth Amendment right to
remain silent and force the state to prove its case, a civil litigant may be
compelled, by the rules of discovery, to divulge unprivileged information that will
aid his or her opponent. Rule 26(b)(l) permits parties to 'obtain discovery
regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action .... "
Lester v. Salvino, 141 Idaho 937, 940 (Idaho App. 2005).

The Commission is persuaded that Defendants' discovery requests regarding Claimant's
legal status are permitted under its broad rules of discovery. The Commission adopted JRP 7(c)
which reads as follows: Procedural matters relating to discovery, . except sanctions, shall be
controlled by the appropriate provisions of the Idaho Rules of Civil Procedure. Under JRP 16
Sanctions, the Commission has retained the "power to impose appropriate sanctions for any

violation or abuse of its rules or procedures." The Commission is reluctant to impose sanctions
upon parties, and has pursued other measures to resolve the discovery dispute between the
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parties. However, the Commission has repeatedly ordered Claimant to comply with Defendants'
discovery requests on the matter, and Claimant has declined to do so.
Also among the inherent powers of the judicial branch is the authority vested in
the courts to protect and maintain the dignity and integrity of the court room and
to achieve the orderly and expeditious disposition of cases. Chambers v. Nasca,
Inc., 501 U.S. 32, 111 S.Ct. 2123 at 2132 (The courts are vested by their very
nature with power to "impose silence, respect, and decorum ... , and submission
to their lawful mandates[]" and with the means to "manage their own affairs so as
to achieve the orderly and expeditious disposition of cases.") (citing Anderson v.
Dunn, 6 Wheat. 204, 227, 5 L.Ed. 242 (1874); Link v. Wabash R. Co., 370 U.S.
626, 630-31, 82 S.Ct. 1386, 1388-89 (1962)); State v. Currington, 108 Idaho 539,
539-41, 700 P.2d 942, 942-43 (1985)
Talbot v. Ames Const., 127 Idaho 648, 904 P.2d 560
The Commission has previously awarded interest payments for unreasonable delay of
workers' compensation benefits and attorney's fees, and has certified cases to the District Court
for contempt proceedings and issued orders of default. See, Idaho Code§ 72-715; Idaho Code§
72-804; Lee v. Kraft, Inc., 1990 ITC 0133; Dixon v. Walsh Construction Co., 1994 ITC 0158
(Claimant did not respond to discovery request, appropriately pursue his claim, or appear at
hearing). The Supreme Court has held that the Commission did not err when finding that a
claimant's refusal to respond to questions about her past or present medical conditions at an IME
examination constituted an unreasonable obstruction of the defendants' Independent Medical
Exam (IME), and the defendants could terminate benefits without an order of the Commission as
a sanction. See, Brewer v. La Crosse Health and Rehab, 138 Idaho 859 (2003).
Since Claimant has refused to provide Defendants with a response to discovery intended
to ascertain Claimant's immigration status, and since Claimant's status is relevant to Claimant's
entitlement to disability in excess of impairment, an appropriate sanction for Claimant's refusal
to comply with the discovery order is the striking of his claim for disability benefits from
consideration for so long as he continues to refuse to respond to Defendants' discovery requests.
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Based on the foregoing, IT IS HEREBY ORDERED THAT the Claimant's claim for
PPD benefits shall be omitted as an issue on the claim currently before the Commission.
IT IS SO ORDERED.

v-f:PJ

DATED this~ day of September, 2010.
INDUSTRIAL COMMISSION

Lv~ d

R.D. Maynard, Ch¥an

~~
Thomas P. Baskin, Commissioner
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LIBERTI NORTHWEST INS. CORP.,
Surety,
Defend.ants.

Comes now the Claimant and suhmlts his Motion for Reconsideration regarding the
Order dated Sept 7, 2010 ("Order) regarding Claimant's 5th Amendment Rights and humbly asks
this Commission to revimv the following as material arguments and conclusions raised in the
Order were not raised by the Defendants nor addressed by the Industrial Commission in the prior

briefs or telephone conference.

I. CLAThIANT'S CONSTITUTIONAL ARGUMENTS
The Idaho Industrial Commission, on page four of the Order, made a presumption that
Claimant raised his 5th Amendment rights on the grolmds that he is concerned that his
admissions would result in deportation proceedings. The Order inadvertently failed to address
that Claimant expressly raised his Fifth Amendment Constitutional Right to Remain Silent out of

fear of being charged with various State and Federal CRIMINAL charges that were previously
listed in his Motion for a Protective Order and Objection to the Motion to Compel.
The Idaho Supreme Court in McPherson v. McPherson, 112, Idaho 402, 405 (1987)
outlined the procedure to determine if a party may invoke their Fifth Amendment Constitutional

Rights in a civil case and such is outlined below:
CLAIMANT'S MOTION FOR RECONSIDERATION REGARDING ORDER DATED SEPT 7, 20 l 0
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Attorney for Claimant
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
Claimant,

I.C. No: 2004-501845

v.
FOUR SEASON FRAMING
Employer,

CLAIMANT'S MOTION FOR
RECONSIDERATION REGARDING
ORDER DATED SEPT 7, 2010

and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.
Cornes now the Claimant and submits his Motion for Reconsideration regarding the
Order dated Sept 7, 2010 ("Order) regarding Claimant's 5th Amendment Rights and humbly asks
this Commission to review the following as material arguments and conclusions raised in the
Order were not raised by the Defendants nor addressed by the Industrial Commission in the prior
briefs or telephone conference.

I. CLAIMANT'S CONSTITUTIONAL ARGUMENTS
The Idaho Industrial Commission, on page four of the Order, made a presumption that
Claimant raised his

5th

Amendment rights on the grounds that he is concerned that his

admissions would result in deportation proceedings. The Order inadvertently failed to address
that Claimant expressly raised his Fifth Amendment Constitutional Right to Remain Silent out of
fear of being charged with various State and Federal CRIMINAL charges that were previously
listed in his Motion for a Protective Order and Objection to the Motion to Compel.
The Idaho Supreme Court in McPherson v. McPherson, 112, Idaho 402, 405 (1987)
outlined the procedure to determine if a party may invoke their Fifth Amendment Constitutional
Rights in a civil case and such is outlined below:
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In determining whether the answer to a question (or an explanation of why it
cannot be answered) might be incriminating, the judge must Cf,.onsider the context
of the propounded question. Hoffman v. United States, supra.J[he Idaho Supreme
Court has adopted the same approach, quoting with apprnval the following
language in United States v. Neff, 615 F.2d 1235, 1239-40 (9th Cir.1980), cert.
denied, 447 U.S. 925, 100 S.Ct. 3018, 65 L.Ed.2d 1117 (1980):
[A] trial judge must examine the "implications of the question[s] in the
setting in which [they are] asked.... " [Citations.] He "(m]ust be governed
as much by his personal perception of the peculiarities of the case as by
the facts actually in evidence." [Citations.] If the trial judge decides from
this examination of the questions, their setting, and the peculiarities of the
case, that no threat of self-incrimination exists, it then becomes incumbent
"upon the defendant to show that answers to [the questions] might
criminate him." [Citations.] This does not mean that the defendant must
confess the crime he has sought to conceal by asserting the privilege. The
law does not require him "to prove guilt to avoid admitting it." [Citations.]
But neither does the law permit the defendant to be the final arbiter of his
own assertion's validity.

Idaho State Tax Commission v. Peterson, 107 Idaho 260, 262, 688 P.2d 1165,
1167 ( 1984). The individual must sketch a plausible scenario of how a potential
response would provide direct or circumstantial evidence of criminal conduct or
clues leading to evidence of criminal conduct. Heidt, The Conjurer's Circle--The
Fifth Amendment Privilege in Civil Cases, 91 YALE L.J. 1062 (1982).
Therefore, prior to denying a party his or her right to exercise a Constitutional Right to
remain silent, the Court must make a finding that no threat of self-incrimination exists. Once a
court has made such finding, the court then allows the party claiming the right to show that their
answers might criminate him and the burden then shifts back the party asserting such right.
Claimant previously provided potential charges relating to Defendants' discovery requests and
provides additional information and law to support his Objection as outlined in McPherson.

Counsel clarifies that any statement herein is not an admission to any crime outlined or
any element to such, but as a hypothetical of what could be the potential outcome

if Claimant

were in fact undocumented, working with a fraudulent social security number, false name and or
fraudulent Legal Permanent Resident alien number and admitted to such and gained
employment or entry into the United States ofAmerica by use ofsuch fraudulent information.
It is counsel's understanding that Defendants complied with Section 274 under the
federal Immigration and Nationality Act, INA 274A(a)(l)(A) which states that it is a Federal
Felony for an employer to hire an employee without receiving a signed I-9employee verification
card and supporting documentation. Section 274 required the Defendants to inspect and copy
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Claimant's social security card, Social Security Card, Federal Permanent Resident Card and I or
other federal documents verifying Claimant's identity and verification that he is lawfully present
in the United States and that he is eligible to work tin the United States. (Counsel herein has
recently requested a copy of Claimant's file from the Defendants and will provide such if so
necessary.) Attached as Exhibit A, specifically page four, is a copy of the Federal I-9 form
reflecting that the I-9 must be signed by the employee under penalty of perjury; also, the I-9
gives the notice to employees which is placed immediately above where the employee is
required to sign the I-9:
I am aware that federal law provides for imprisonment and/or fines for false
statements or use of false documents in connection with the completion of this
form.
Any admission by Claimant that he is not a United States Citizen, that he is not present
lawfully in the United States of America, that he did or does not have lawful ability to work in
the United States of America, would give rise to the immediate conclusion that Claimant
committed Perjury, that he committed document fraud, that he committed Social Security Fraud,
identity fraud, identity theft, being deported and either not leaving or returning unlawfully etc,
would provide direct evidence that would lead to numerous CRIMINAL charges, including, but
not limited to the list below:
a. 48 USC 408. Federal criminal penalties for fines and incarceration for up to 5 years for
false use of a Social Security Number.
b. 18 US. C. § 1621: Federal criminal penalties for fines and incarceration for perjury by
knowingly making a false statement after taking an oath to tell the truth during a
proceeding or on any document signed under penalty of perjury.
c. 18 USC 1546. Federal criminal penalties for fines and incarceration for up to 25 years for
document fraud relating to gaining employment or border crossing.
d. 18 USC 1028. Federal criminal penalties for fines and incarceration for up to 15 years for
identity fraud.
e. 18 U.S.C. § lOOl(a): Federal criminal penalties for fines and incarceration for make any
false statement or make or use any false document.
f. 18 US. C. 911. Federal criminal penalties for false representation of self as a U.S. citizen.
g. 8 USC 1253. Federal criminal penalties for failure to depart the U.S. within 90 days of an
order of deportation.
h. 8 USC 1325. Federal criminal penalties for fines and incarceration for illegal or attempted
illegal entry into the US.
1. 8 USC 1326. Federal criminal penalties for fines and incarceration for illegal re-entry after
being deported or denied admission.
j. JC 18-3007. State criminal penalties for false impersonation for fines and incarceration up
to 2 years.
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Claimant does not bear the burden to show that he will be charged if the information is
provide, he only needs to show that the information requested " ... could furnish a link in a chain
of evidence leading to prosecution." McPherson v. McPherson, 112 Idaho 402, 404; Maness v.
Meyers, 419 US 449 (1975). Therefore; the Claimant meets his burden sufficient to exercise his

Fifth Amendment Constitutional Right to remain silent and not to be forced to waive such. Even
if the Defendants, the Industrial Commission and all witnesses present at the hearing agree to not
disclose such to third parties and are subject to a protective order, Claimant may have waived his
Constitutional Right by disclosing such to a non privileged party in the event Federal or State
charges are filed. The Federal Supremacy Clause Article VI also may make any protective order
worthless in the event that another court issues a subpoena or order for any party herein to testify
against the Claimant.
Therefore, Claimant should not be forced to waive his 5th Amendment Right unless he is
given immunity for his testimony on the grounds that if he was not legally documented to work
in the United States while employed with the Defendant and I or other employers, Claimant
would be facing admissions to various charges that have substantial consequences up to 25 years
of jail.

IL DIAZ IS NOT APPLICABLE TO CLAIMANT
It appears the Industrial Commission is interpreting Diaz v. Franklin Building Supply, IC

2006-507999 to say that Claimant is not eligible for PPD if he is an undocumented immigrant;
however, even a liberal reading of the dicta of Diaz does not go so far. There, despite much
dicta, the holding was that the claimant there failed to prove a causal connection between his

injury and his limited access to the labor market. Diaz. See particularly, Finding of Fact 14.
In the event that Diaz stands for any interpretation to deny PPD benefits for
undocumented immigrants, such intentional or unintentional meaning would be an
unconstitutional State penalty for Idaho immigrants and would lead to the unconstitutional
deterrent and restriction of travel of undocumented immigrants outside of Idaho. Any state
penalties or restrictions of travel of undocumented immigrations are preempted by Federal
Immigration law due to conflict and express preemption. The Supreme Court has long made
clear that federal interests are paramount in the field of immigration. The Court explained
seventy years ago with the exception of limited state licensing issues: "[t]hat the supremacy of
the national power in the general field of foreign affairs, including power over immigration,
naturalization and deportation, is made clear by the Constitution was pointed out by authors of
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The Federalist in 1787, and has since been given continuous recognition by this Court." Hines v.

Davidowitz, 312 U.S. 52, 62 (1941). see also Toll v. Moreno, 458 U.S. 1 (1982); Lozano v. City
of Hazelton; September 9, 2010 Decision No. 07-3531 (CT App. 3rd Cir.); and US. v. Arizona;
Case 2010 CV 16645.
As pointed out in the unanimous decision in Lozano, Congress has accepted the role with
its inherent powers and abilities of, "deterring employment of unauthorized aliens, minimizing
the resulting burden on employers, and protecting authorized aliens and citizens perceived as
"foreign" from discrimination." Page l 07; See Also Chamber of Commerce v. Edmondson, 594
F.3d 742, 767 (10th Cir, 2010). Any attempts by a state court to punish or deter travel of
undocumented immigrants would also lead to discrimination by insurance adjusters and
employers of "those perceived as foreign"
Claimant continues his objection to the application of Diaz to the Claimant as Diaz was
denied benefits, not on the grounds he was undocumented, but on the grounds that Diaz failed to
look for work and on the second grounds that Diaz incorrectly admitted that he did not have any
access to the labor marked and the Industrial Commission adopted Diaz' incorrect statement
regarding the law without any independent federal authority to support Diaz' interpretation of
the law. Therefore, Diaz should not be applied broadly to all cases, especially Claimant herein
as Claimant is continually looking for work, has not admitted that there is not a labor market for
undocumented immigrants, and is prepared to provide factual and legal basis that there is a labor
market in his area for even undocumented immigrants and therefore should not be barred from
claiming PPD, especially for the entire 500 weeks as the federal law will likely change.

Diaz is applied incorrectly to Claimant herein as Idaho law provides expressly for
benefits to undocumented workers. It would have been a simple matter for the legislature to
exclude illegal laborers from workers compensation protection. Not only did that not occur, but
quite the opposite is the case. Idaho Code 72-204(2) states as follows:
The following shall constitute employees in private employment and their employers
subject t to the provisions of this law:
(2) A person, including a minor, whether lawfully or unlawfully employed, in
the service of an employer. ...
(emphasis added). Obviously there was no legislative intent to discriminate as to benefits
depending on federal immigration compliance. And such would be folly, since the demographic
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group that includes undocumented workers is at high risk for workplace injuries, based on the
type of work for which they are often hired.
Similarly, Idaho's Workers Compensation Act defines "alien" as follows:
"Alien" means a person who is not a citizen, a national or a resident of the United States
or Canada. Any person not a citizen or national of the United States who relinquishes or
is about to relinquish his residence in the United States shall be regarded as an alien.
Idaho Code 72-102(1). "The plain meaning of 'aliens' [in a workers compensation statute],
therefore, includes not only foreign-born citizens that can legally work in the United States, but
also those that cannot. Had the legislature intended otherwise, it could have defined the term or
modified it with more specific language." Economy Packing Company v. Illinois Workers
Compensation Commission, 387 Ill.App.3d 283, 289, 901 N.E.2d 915, 920-21 (Ill App. 2009).
As ifthe statutes quoted above were not enough, there is the following Idaho Code 72-203:
This law shall apply to all public employment and to all private employment including
farm labor contracting not expressly exempt by the provisions of section 72-212, Idaho
Code.
Section 72-212 is the statute listing exemptions from coverage, none of which comes close to
excluding undocumented workers and therefore Claimant is entitled a fortiori to full benefits as
he paid state and federal taxes as he worked.
Federal Workers Compensation Law treats aliens equally with other workers. See, e.g.,
the recent case of Bollinger Shipyards Inc. v. Director, Office of Worker's Compensation
Programs. 604 F.3d 864, 2010 WL 1614594 (CA 5 2010). The case was based on the Harbor
Workers' Compensation Act. The Fifth Circuit Court of Appeals ruled that an undocumented
immigrant who used a false social security card to get a job, was entitled to workers
compensation benefits when injured at work. There, like here, the employer/surety had paid
benefits, then cut them off on the basis of the employee's undocumented status. The federal law
(LHWCA) The LHWCA is 33 USC 901 et seq.was less favorable that Idaho's since it had no
provision defining employees as those working lawfully "or unlawfully."
Likewise, the United States Supreme Court has held that since the National Labor
Relations Act does not expressly exclude illegal alien workers, they must have been intended to
receive coverage. Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 891-92, 104 S. Ct. 2803, 2808-09, 81
L.Ed.2d 732 (1984). The employer in that case was held to have committed an unfair labor
CLAIMANT'S MOTION FOR RECONSIDERATION REGARDING ORDER DATED SEPT 7, 2010
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practice under the NLRA, The NLRA is 29 USC 151, et. seq. by reporting its undocumented
workers in retaliation for participation in union activities.

Id.

Because Congress did not

incorporate national immigration law into the NLRA, federal immigration law would not be held
to preclude coverage.

And according to the Supreme Court, even after passage of the

Immigration Reform Act of 1986 See 8 USC 1321 et seq.

(the scheme currently in effect), the

focus in battling illegal immigration was on the employers rather than the employees.
Diaz was decided incorrectly as there is a significant labor market for undocumented

workers in Idaho. To hold otherwise is to ignore the facts and, as the Commission did in Diaz, to
allocate vital legal rights based on what must be recognized as a fantasy. For the Diaz majority,
since there should in their view be no labor market for illegal workers, there is no such market.
This is flawed and circular reasoning at its most blatant and such precludes the Claimant herein
from providing evidence to the contrary. For the Diaz majority, lack of a legal labor market
equates directly to lack of an actual labor market. The following are examples of evidence that
the Commission, as well as vocational experts, can consider regarding the labor market for
undocumented immigrants:
1. Immigrants made up 7.2 percent of Idaho's workforce in 2008, and of that 3.1

2.
3.

4.

5.
6.

percent were illegal immigrants. Idaho Business Review, vol. 31, No. 41
(August 2, 2010).
If all undocumented immigrants were removed from Idaho, the State would lose
nearly $430 million in economic activity. Id.
The Pew Hispanic Center, the US Bureau of Labor Statistics and the United
States Census Bureau all track and maintain demographics on foreign-born,
unauthorized works in the United States Labor Force. See, Bureau of Labor
Statistics (2010, March 19), Foreign-born Workers: Labor Force
Characteristics; Passel, J (2006), Size & Characteristics of the Unauthorized
Migrant Population in the US., Pew Hispanic Center; The Labor Force Status of
Short-Term Unauthorized Workers, Id.; U.S. Census Bureau (2009, December
97), United States Foreign-Born Population.
The Pew Hispanic Center and U.S. Census Bureau estimate that nationwide 5.4%
of the workforce is comprised of undocumented workers. The Pew Hispanic
Center estimates that undocumented works make up 9 percent of the service
industry. Id.
The U.S. Census Bureau estimates that the unauthorized migrant population in
Idaho is between 25,000 and 45,000 individuals. Id.
The number and percentage of migrant workers in Idaho is increasing at a high
rate. Federation for Immigration Reform, (2010, June 1), 6f04.

III. CLAIMANT'S ADDITIONAL OBJECTIONS TO DISCOVERY REQUEST
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This Commission also failed to address Claimant's additional objections to Defendants'
Discovery request, i.e. Claimant objected that the discovery request was overly broad and exceed
the scope of Diaz requesting unrelated information regarding prior deportation orders, voluntary
departures, petitions, applications, passports, travel documents, etc, Defendants' discovery
questions, which are attached as Exhibit B, exceed the information necessary raised in Diaz
which only relate to whether the Claimant has authority to work legally in the United States;
therefore Claimant objects also as the questions were also to harass, annoy, or chill the process.
Also, the documents necessary to satisfy the demands of Diaz v. Franklin Building Supply, IIC
(November 20, 2009) were previously requested and provided to the Defendant upon
employment of the Claimant and no additional information or documentation is necessary to
satisfy Diaz.
IV. THE RELEVANT LABOR MARKET MAY NOT BE THE UNITED STATES

As discussed in the telephone conference prior to the Order being entered, the relevant
labor market pursuant to Idaho Statutes is either the location of the accident, the home of the
Claimant at the day of the accident OR the home of the Claimant on the day of the hearing.
Also, as discussed in the telephone conference prior to the Order, the labor market has not been
determined as the Claimant may be relocating out of the United States for various personal
reasons prior to the hearing making his immigrant status in the United States moot and
irrelevant.
In Diaz v. Franklin Building Supply, IIC (November 20, 2009), the Industrial
Commission, while quoting and referring to Davaz v. Priest River Glass Company, Inc:., 125
Idaho 333, 870 P.2d 1292 (1994), stated:
[T]he Court considered whether the "open labor market within a reasonable
geographic area considering all the personal and economic circumstances of the
employee ... " Idaho Code § 72-430(1 ), should be determined "from the place the
injury occurred, the place the claimant resided at the time the injury occurred, or
the place the claimant resides at the time of hearing." Davaz at 336, 870 P.2d at
1295. The Court concluded that generally, "under Idaho Code § 72-430(1), the
Industrial Commission should consider the market in which a claimant resides at
the time of the hearing as the axis from which the scope of a 'reasonable
geographic area' is defined." Davaz, at 338, 870 P.2d at 1297.the Idaho Supreme
Court interpreted the phrase "reasonable geographic area" contained in Idaho
Code§ 72-430(1) as the area surrounding the claimant's home at the time of the
hearing.
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Therefore, Claimant's PPD claim should not be dismissed for failure to disclose whether
he may lawfully work or reside in the United States because Claimant's home at the time of the
hearing.
V. CLAIMANT'S REMAINING ISSUES NOT ADDRESSED

Finally, The Industrial Commission also failed to address Claimant's argument that
Defendants are estopped from taking a position contrary to their previous position that the
"Industrial Commission does not have jurisdiction to decide constitutional issues." (Defendants'
Response p. 4) The Industrial Commission also failed to address Claimant's arguments and case
law requiring immunity for any statement provided by the Claimant and Claimant's arguments
pursuant to IRCP 37(a)(2) that the Industrial Commission has jurisdiction to hear Defendants'
motion to compel.
CONCLUSION

Workers compensation law is to be liberally construed in favor of the employee,
Haldiman v. American Fine Foods, 117 Idaho 955, 956, 793 P.2d 187, 188 (1990); there is no

room for a narrow, technical construction, Ogden v. Thompson, 128 Idaho 87, 88, 910 P.2d 759,
760 (1996); and Idaho's Workers Compensation Code requires sure and certain relief for all
injured workers. Therefore, Claimant humbly requests the Industrial Commission of Idaho to
reconsider the prior Order on the above grounds and hereby incorporates the grounds outlined
and law provided in Claimant's Motion, Memorandum, and Additional Authority in Support of
Claimant's Motion for a Protective Order.
s ~ da o

eptember, 2010.

Attorney for Claimant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was sent on

this

1 t1 dayof~201p, to:

5Y/)~L-
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Kimberly A. Doyle
Hannon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83 707
Phone: (208) 327-7564
Fax: (800) 972-3213

Hand Delivered
U.S. Mail
Fax
Fed. Express
Court Box

Sam Johnson
Johnson & Monteleone, LLP
405 S Eighth St Ste 250
Boise, ID 83701
Fax: (208) 947-2424

Fax
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OMB No. 1615-0047; Expires 08/31/12

Form 1-9, Employment
Eligibility Verification

Department of Homeland Security
U.S. Citizenship and Immigration Services

Instructions
Read all instructions carefully before completing this form.

Anti-Discrimination Notice. It is illegal to discriminate against
any individual (other than an alien not authorized to work in the
United States) in hiring, discharging, or recruiting or referring for a
fee because of that individual's national origin or citizenship status.
It is illegal to discriminate against work-authorized individuals.
Employers CANNOT specify which document(s) they will accept
from an employee. The refusal to hire an individual because the
documents presented have a future expiration date may also
constitute illegal discrimination. For more information, call the
Office of Special Counsel for Immigration Related Unfair
Employment Practices at 1-800-255-8155.

in Section 2 evidence of employment authorization that
contains an expiration date (e.g., Employment Authorization
Document (Form I- 766)).
Preparerffranslator Certification

The Preparer/Translator Certification must be completed if
Section 1 is prepared by a person other than the employee. A
preparer/translator may be used only when the employee is
unable to complete Section 1 on his or her own. However, the
employee must still sign Section 1 personally.
Section 2, Employer

...
~ >,~;.,_

"

The purpose of this form is to document that each new
employee (both citizen and noncitizen) hired after November
6, 1986, is authorized to work in the United States.

All employees (citizens and noncitizens) hired after November
6, 1986, and working in the United States must complete
Form I-9.

Section 1, Employee

This part of the form must be completed no later than the time
of hire, which is the actual beginning of employment.
Providing the Social Security Number is voluntary, except for
employees hired by employers participating in the USCIS
Electronic Employment Eligibility Verification Program (EVerify ). The employer is responsible for ensuring that
Section I is timely and properly completed.
Noncitizen nationals of the United States are persons born in
American Samoa, certain former citizens of the former Trust
Territory of the Pacific Islands, and certain children of
noncitizen nationals born abroad.
Employers should note the work authorization expiration
date (if any) shown in Section 1. For employees who indicate
an employment authorization expiration date in Section 1,
employers are required to reverify employment authorization
for employment on or before the date shown. Note that some
employees may leave the expiration date blank if they are
aliens whose work authorization does not expire (e.g., asylees,
refugees, certain citizens of the Federated States of Micronesia
or the Republic of the Marshall Islands). For such employees,
reverification does not apply unless they choose to present

For the purpose of completing this form, the term "employer"
means all employers including those recruiters and referrers
for a fee who are agricultural associations, agricultural
employers, or farm labor contractors. Employers must
complete Section 2 by examining evidence of identity and
employment authorization within three business days of the
date employment begins. However, if an employer hires an
individual for less than three business days, Section 2 must be
completed at the time employment begins. Employers cannot
specify which document(s) listed on the last page ofForm I-9
employees present to establish identity and employment
authorization. Employees may present any List A document
OR a combination of a List B and a List C document.
Ifan employee is unable to present a required document (or
documents), the employee must present an acceptable receipt
in lieu of a document listed on the last page of this form.
Receipts showing that a person has applied for an initial grant
of employment authorization, or for renewal of employment
authorization, are not acceptable. Employees must present
receipts within three business days of the date employment
begins and must present valid replacement documents within
90 days or other specified time.
Employers must record in Section 2:
1. Document title;
2. Issuing authority;

3. Document number;
4. Expiration date, if any; and
5. The date employment begins.

Employers must sign and date the certification in Section 2.
Employees must present original documents. Employers may,
but are not required to, photocopy the document(s) presented.
If photocopies are made, they must be made for all new hires.
Photocopies may only be used for the verification process and
must be retained with Form I-9. Employers are still
responsible for completing and retaining Form 1-9.

Form I-9 (Rev. 08/0".

For more detailed information, you may refer to the
USCIS Handbook for Employers (Form M-274). You may
obtain the handbook using the contact information found
under the header "USCIS Forms and Information."

Information about E-Verify, a free and voluntary program that
allows participating employers to electronically verify the
empioyment eligibility of their newly hired employees, can be
obtained from our website at www.uscis.gov/e-verify or by
calling 1-888-464-4218.

Section 3, Updating and Reverification
Employers must complete Section 3 when updating and/or
reverifying Form I-9. Employers must reverify employment
authorization of their employees on or before the work
authorization expiration date recorded in Section 1 (if any).
Employers CANNOT specify which document(s) they will
accept from an employee.

General information on immigration laws, regulations, and
procedures can be obtained by telephoning our National
Customer Service Center at 1-800-375-5283 or visiting our
Internet website at www.uscis.gov.

A. If an employee's name has changed at the time this form
is being updated/reverified, complete Block A.

B. If an employee is rehired within three years of the date
this form was originally completed and the employee is
still authorized to be employed on the same basis as
previously indicated on this form (updating), complete
Block B and the signature block.

C. If an employee is rehired within three years of the date
this form was originally completed and the employee's
work authorization has expired or if a current
employee's work authorization is about to expire
(reverification), complete Block B; and:

1. Examine any document that reflects the employee
is authorized to work in the United States (see List
A orC);

2. Record the document title, document number, and
expiration date (if any) in Block C; and

3. Complete the signature block.
Note that for reverification purposes, employers have the
option of completing a new Form I-9 instead of completing

Section 3.

There is no associated filing fee for completing Form I-9. This
form is not filed with USCIS or any government agency. Form
I-9 must be retained by the employer and made available for
inspection by U.S. Government officials as specified in the
Privacy Act Notice below.

A blank Form 1-9 may be reproduced, provided both sides are
copied. The Instructions must be available to all employees
completing this form. Employers must retain completed Form
I-9s for three years after the date of hire or one year after the
date employment ends, whichever is later.
Form I-9 may be signed and retained electronically, as
authorized in Department of Homeland Security regulations
at 8 CFR 274a.2.

The authority for collecting this information is the
Immigration Reform and Control Act of 1986, Pub. L. 99-603
(8 USC 1324a).
This information is for employers to verify the eligibility of
individuals for employment to preclude the unlawful hiring, or
recruiting or referring for a fee, of aliens who are not
authorized to work in the United States.
This information will be used by employers as a record of
their basis for determining eligibility of an employee to work
in the United States. The form will be kept by the employer
and made available for inspection by authorized officials of
the Department of Homeland Security, Department of Labor,
and Office of Special Counsel for Immigration-Related Unfair
Employment Practices.
Submission of the information required in this form is
voluntary. However, an individual may not begin employment
unless this form is completed, since employers are subject to
civil or criminal penalties if they do not comply with the
Immigration Reform and Control Act of 1986.

To order USCIS forms, you can download them from our
website at www.uscis.gov/forms or call our toll-free number at
1-800-870-3676. You can obtain information about Form I-9
from our website at www.uscis.gov or by calling
1-888-464-4218.

EMPLOYERS MUST RETAIN COMPLETED FORM 1-9
DO NOT MAIL COMPLETED FORM I-9 TO ICE OR USCIS

Form 1-9 (Rev. 08/07/09) Y"
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An agency may not conduct or sponsor an information
collection and a person is not required to respond to a
collection of information unless it displays a currently valid
OMB control number. The public reporting burden for this
collection of information is estimated at 12 minutes per
response, including the time for reviewing instructions and
completing and submitting the form. Send comments
regarding this burden estimate or any other aspect of this
collection of information, including suggestions for reducing
this burden, to: U.S. Citizenship and Immigration Services,
Regulatory Management Division, 111 Massachusetts
Avenue, N.W., 3rd Floor, Suite 3008, Washington, DC
20529-2210. OMB No. 1615-0047. Do not mail your
completed Form 1-9 to this address.

Form I-9 (Rev. 08/07/09) Y Page 3

_ OMB No. 1615-0047; Expires 08/31112

Form I-9, Employment
Eligibility Verification

Department of Homeland Security
U.S. Citizenship and Immigration Services

Read instructions carefully before completing this form. The instructions must be available during completion of this form.

ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work-authorized individuals. Employers CANNOT
specify which document(s) they will accept from an employee. The refusal to hire an individual because the documents have a
future expiration date may also constitute illegal discrimination.
Section 1. Employee Information and Verification (To be completed and signed by employee at the time employment begins.)
Print Name:

First

Last

Middle Initial

Address (Street Name and Number)

State

City

I am aware that federal law provides for
imprisonment and/or fines for false statements or
use of false documents in connection with the
completion of this form.

Employee's Signature

Maiden Name

Apt#

Date of Birth (month/day/year)

Zip Code

Social Security #

I attest, under penalty of perjury, that I am (check one of the following) :

D
D
D
D

A citizen of the United States
A noncitizen national of the United States (see instructions)
A lawful permanent resident (Alien#)
-----------~

An alien authorized to work (Alien # or Admission#) - - - - - - until (expiration date, if applicable - month/dnvlvear)

Date (month/day/year)

Preparer and/or Translator Certification (To be completed and signed if Section 1 is prepared by a person other than the employee.) J attest, under
penalty ofperjury, that I have assisted in the completion of this form and that to the best of my knowledge the information is true and correct.
Preparer'sffranslator's Signature

Print Name

Address (Street Name and Number, City, State, Zip Code)

Date (month/day/year)

Section 2. Employer Review and Verification (To be completed and signed by employer. Examine one document from List A OR
examine one document from List B and one from List C, as listed on the reverse of this form, and record the title, number, and
expiration date, if any, ofthe document(s).)
OR
ListB
List A
ListC
Document title:
Issuing authority:
Document#:
Expiration Date (if any):
Document#:
Expiration Date (if any):

CERTIFICATION: I attest, under penalty of perjury, that I have examined the document(s) presented by the above-named employee, that
the above-listed document(s) appear to be genuine and to relate to the employee named, that the employee began employment on
(month/day/year)
and that to the best of my knowledge the employee is authorized to work in the United States. (State
employment agencies may omit the date the employee began employment.)
Signature of Employer or Authorized Representative

Print Name

Business or Organization Name and Address (Street Name and Number, City, State, Zip Code)

Title

Date (month/day/year)

Section 3. Updating and Reverification (To be completed and signed by employer)
A New Name (if applicable)

B. Date of Rehire (month/day/year) (if applicable)

C. If employee's previous grant of work authorization has expired, provide the information below for the document that establishes current employment authorization.
Document#:
Document Title:
Expiration Date (if any) :
I attest, under penalty of perjury, that to the best of my knowledge, this employee is authorized to work in the United States, and if the employee presented
document(s), the document(s) I have examined appear to be genuine and to relate to the individual.
Signature of Employer or Authorized Representative
Date (month/day/year)

Form 1-9 (Rev. 08/07/09) Y P;
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LISTS OF ACCEPT ABLE DOCUMENTS
All documents must be unexpired
LISTB

LIST A
Documents that Establish Both
Identity and Employment
Authorization

Documents that Establish
Identity
OR

1. U.S. Passport or U.S. Passport Card

2. Pennanent Resident Card or Alien
Registration Receipt Card (Form
I-551)

3. Foreign passport that contains a
temporary 1-551 stamp or temporary
I-551 printed notation on a machinereadable immigrant visa

Documents that Establish
Employment Authorization
AND

I. Driver's license or ID card issued by
a State or outlying possession of the
United States provided it contains a
photograph or infonnation such as
name, date of birth, gender, height,
eye color, and address

2. ID card issued by federal, state or
local government agencies or
entities, provided it contains a
photograph or infonnation such as
name, date of birth, gender, height,
eye color, and address

4. Employment Authorization Document
that contains a photograph (Form
I-766)

3. School ID card with a photograph

5. In the case of a nonimmigrant alien
authorized to work for a specific
employer incident to status, a foreign
passport with Fonn I-94 or Form
I-94A bearing the same name as the
passport and containing an
endorsement of the alien's
nonimmigrant status, as long as the
period of endorsement has not yet
expired and the proposed
employment is not in conflict with
any restrictions or limitations
identified on the form

5. U.S. Military card or draft record

6. Passport from the Federated States of
Micronesia (FSM) or the Republic of
the Marshall Islands (RMI) with
Form I-94 or Form I-94A indicating
nonimmigrant admission under the
Compact of Free Association
Between the United States and the
FSMorRMI

LISTC

4. Voter's registration card

6. Military dependent's ID card

7. U.S. Coast Guard Merchant Mariner
Card

I. Social Security Account Number
card other than one that specifies
on the face that the issuance of the
card does not authorize
employment in the United States

2. Certification of Birth Abroad
issued by the Department of State
(Fonn FS-545)

3. Certification of Report of Birth
issued by the Department of State
(Form DS-1350)

4. Original or certified copy of birth
certificate issued by a State,
county, municipal authority, or
territory of the United States
bearing an official seal

5. Native American tribal document

8. Native American tribal document
9. Driver's license issued by a Canadian
government authority
For persons under age 18 who
are unable to present a
document listed above:
10. School record or report card
11. Clinic, doctor, or hospital record

6. U.S. Citizen ID Card (Form I-197)

7. Identification Card for Use of
Resident Citizen in the United
States (Form I-179)
8. Employment authorization
document issued by the
Department of Homeland Security

12. Day-care or nursery school record

Illustrations of many of these documents appear in Part 8 of the Handbook for Employers (M-274)
Form 1-9 (Rev. 08/07/09) Y
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Exhibit B

INTERROGATORY NO. 26:

Are you a citizen of the United States? If you are not,

provide all information related to your immigration and/or citizenship status, including but not
limited to the following: whether or not you are a U.S. citizen, U.S. national, legal permanent
resident, refugee, asylee, are in the United States in any legal immigrant or nonimmigrant status,
or are out of status or undocumented (without papers) or if you have ever been removed from the
United States, subject to deportation, or subject and order for Voluntary Departure. Please list
the dates for which you held any US immigration status.

Please identify whether or not you

currently have or have ever in the past had any petition or application for immigrant,
nonimmigrant, or US citizenship related-status pending with the former INS, USCIS, DOS or
DOL and if so, the agency where the petition or application is pending, the date of filing, and the
action taken on the petition or application.

REQUEST FOR PRODUCTION NO. 6:

Please produce all documents relating to your

answer to Interrogatory No. 26 including but not limited to a copy of your permanent resident alien
card, employment authorization card, visa, passport, 1-94 card, Approval Notices, refugee travel
document, or any other document in any way evidencing your U.S. nonimmigrant, immigrant, or
citizenship status.

CLAIMANT'S MOTION FOR RECONSIDERATION REGARDING ORDER DATED SEPT 7, 2010

&

Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
FAX (800) 972-3213
Employees of the Liberty Mutual Group

Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

Francisco Serrano,
Claimant,
vs.

)
)
)
)
)
)

Four Seasons Framing,

)
)

Employer,

)
)
)

and

)

Liberty Northwest Ins. Corp.,

)
)

Surety,

)

Defendants.

)
)
)

l.C. No. 2004-501845

DEFENDANTS'
OPPOSITION TO
CLAIMANT'S MOTION
FOR RECONSIDERATION
REGARDING ORDER
DATED SEPTEMBER 7,
2010

COME NOW the Defendants, Four Seasons Framing, Employer, and Liberty
Northwest Ins. Corp., Surety, and oppose Claimant's Motion for Reconsideration
Regarding Order Dated September 7, 2010 ("Motion"). By this point in time, considering
both the August 12, 2010 teleconference and the multitude of pleadings to date, it goes
without saying the issue of the Fifth Amendment's relationship to Claimant's alleged
permanent partial disability has been exhaustively explored by both parties as well as
1 -OPPOSITION TO MOTION FOR RECONSIDERATION OF SEPTEMBER 7, 2010 ORDER
Jr?

the Commission.

For that reason, Defendants do not see the need to specifically

respond to the many redundant Constitutional and other arguments in Claimant's
Motion other than to simply state that Motion should not be granted. Indeed, Claimant
has had so many bites at the Fifth Amendment apple in this case that there is nothing
conceivable (or worthwhile) remaining for Defendants to state here.

Instead,

Defendants incorporate herein by reference their previous filings in this case, including
their Response to Claimant's Motion for Protective Order (December 17, 2009) and
Motion to Compel Answers to Discovery and for Sanctions (July 14, 2010), to support
their instant opposition to the Motion. Again, all pertinent arguments and authorities
already have been extensively briefed and addressed by Claimant, Defendants, and the
Commission, and the only purpose additional discussion herein would serve would be to
further waste the fact finder's time. Therefore, for those reasons stated above and in
prior filings in this case, Defendants respectfully request the Commission deny
Claimant's Motion in its entirety.
DATED this {

~fb.

day of September, 2010.
LAW OFFICES OF HARMON & DAY

2-0PPOSITION TO MOTION FOR RECONSIDERATION OF SEPTEMBER 7, 2010 ORDER
I~'/
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

/ W.J.!:::

day of September, 2010, a true and

correct copy of the foregoing document was served by first class mail, postage prepaid,
upon the following at the address indicated:

Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, ID 83701
Richard L. Hammond
Hammond Law Office, PA
811 Est Chicago Street
Caldwell, ID 83605

3- OPPOSITION TO MOTION FOR RECONSIDERATION OF SEPTEMBER 7, 2010 ORDER

Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
Fax(800)972-3213
Employees of the Liberty Mutual Group
Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

I. C. No.: 2004-501845

Claimant,

)
)
)

vs.

)
)

REQUEST FOR
SUPPLEMENTATION

Francisco Serrano,

Four Seasons Framing,
Employer,
and
Liberty Northwest Ins. Corp.,
Surety,

)
)
)
)
)

)
)
)
)
)

Defendants.

>

COME NOW, Defendants, Four Seasons Framing, and Liberty Norfflwest Ins.
<

U1

Corp., Surety, by and through their attorney of record, Kimberly A. Doyle, herein,
requests that Claimant supplement his discovery responses dated March 4, 2009.

Ill
Ill
Ill
Ill

1 - REQUEST FOR SUPPLEMENTATION

Io {f)

DATED this

i-U;;..

day of

~~r, 2010.

LAW OFFICES OF HARMON & DAY

CERTIFICATE OF SERVICE

~-I!:.

S~~Wer,

I hereby certify that on the
day of
2010, I caused a copy of the
foregoing document to be served upon the following by first class mail, postage prepaid,
at the address identified below:
Richard L. Hammond
Hammond Law Office, PA
811 E. Chicago
Caldwell, ID 83605
Sam Johnson
JOHNSON & MONTELEONE, LLP
405 S. Eighth Street
Suite 250
Boise, ID 83702

2 - REQUEST FOR SUPPLEMENTATION
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RICHARD L. HAMMOND, I. S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861

Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
LC. No: 2004-501845

FRANCISCO SERRANO
Claimant,

CLAIMANT'S RESPONSE TO
DEFENDANTS' MOTION FOR
SUPPLEMENTATION

v.
FOUR SEASON FRAMING
Employer,

Fl LE

AND

13

LIBERTY NORTHWEST INS. CORP.,
Surety,

COMMISSION
Defendants.
COME NOW the above-named claimant by and through his attorney of record Richard L.

Hammond, aud :responds to the Defendants' Motion for Supplementation noting that the
claimant's file and notes do not reflect any outstanding discovery.
Counsel herein today submitted the two Supplemental Responses previously submitted
by Mr. Johnson with the attached letter to the Defendants requesting clarification of what

information is being sought.

The attached letter also clarifies the need for the outstanding

discovery Claimant is waiting from the Defendants.
Dated this~ day of October 2010.

~

2

RiCLHammond

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR SlJPPLEMENTA TION

10/13/2010 WED 11:41
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Attorney for Claimant

I HEREBY CERTIFY that a true and correct copy of the foregoing docwnent was sent on

this

(7

day of October 2010, to;

Kimberly A. Doyle
Hannon, "Whittier & Day

Hand Delivered
U.S. Mail

6213 N. Cloverdale Road
Boise, ID 83707
Phone: (208) 327-7564
Fax: (800) 972-3213

Fax

Sam Johnson
Johnson & Monteleone, LLP
405 S Eighth St Ste 250
Boise, ID 83701
Fax: (208) 947-2424

fax

Fed. Express
Court Box

D
D
!2"?J

D
0

Attorney for Claimant

CLAIMANT'S RESPONSE TO DEFENDANTS' MOTION FOR SUPPLEMENTATION

10/13/2010 WED 11:41
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P.A.

ATTORNEY AND COUNSELOR AT LAW

Richard L. Hammond
R. Aaron Marrs

Jim Rice
Kyle Hansen (of counsel)

October 13, 201 O
Sent via fax I Total Pages Including Cover: 8

Kimberly A. Doyle
Hannon, 'Whittier & Day·
6213 N. Cloverdale Road
Boi~e, ID 83707
Fax: (800) 972-3213

Re:

Francisco Serrano
I.C. No.: 2004-501845

Dear Mrs. Doyle:
Thls letter in response to your Request for Supplementation of Discovery from the
Claimant. My records reflect that the information sought by the Defendants was
produced by Mr. Johnson. I attached a copy of the two Supplemental Responses
provided by Mr. Johnson. If there is anything outstanding or additional information is
needed, please provide a list and we will address such in a timely manner.
This letter is also in follow up on your Discovery Responses dated the 16th of September
2010 and the 24th of April 2009. There are a few items that are outstanding and we
request a supplement to be filed within the next two weeks.
On the 24th of April 2009 Defendants responded to Claimant's Requests for Production
2,5,6 etc. relating to employment records with a response stating that these records will
be requested and provided at a later date. However, no additional records have been
provided.
On the 16th of September 20 l 0 Defendants also failed to supplement their response to
Claimant's Request for Production Number 2 requesting Claimant's employee file and
records including but not limited to the following:
1. All Social Security No Match Letters and notes and all records of such letters;
2. AU Social Security Number audits, W2 and I-9 audit information and records of
such audits; AND
3. Correspondence sent to or received from any government agency including but
not limited to the Social Security Administration, the Department of Homeland
Security (DRS)~ and Immigration and Customs Enforcement (ICE) and records of
such communications.
Defendants responded that such records have been requested and will be supplemented if
and when such is obtained and no additional response has been received to date.

811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E-mail: richard@hammondlawoffice.com
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Claimant in his Supplemental Interrogatory 2 requested all information and evidence that
Defendants have relative to Claimant's immigration status, Citizenship status> ability to
work lawfully within the United States of America and a statement of how such
information was obtained_ Defendants in their response dated the 16th of September 2010
objected to such as attorney/client privilege, work product or produced in anticipation of
litigation vvithout providing a list of items that are privileged or work product.
Defendants also responded to Claimant's original Interrogatory 11 and Request for
Production regarding the name; address, and position of the person making the
investigation of Claimant's injury and the facts and documents received through such
investigation. Defendants' response on the 24th of April 2009 stated that Amy Mahony
did an initial investigation that that any documents not privileged were produced.
We request a list of all privileged or work product material and documents .requested and
or relevant that are being withheld and a summary of such document including, but not
limited to, the date of creation, author, recipients, dates sent,, the person (s) who received
and person (s) who currently possesses the original and copies, a summary of the contents
of the withheld items and a legal explanation of why the items are withheld. We are
unable to acertain any motions to compel those documents without such infonnation.
Also, "The burden of showing information is privileged, and therefore e:J:empt from
discovery, is on the party asserting the pdvilege." Kirk v. Ford Motor Co., 141 Idaho
697, 703 704, 116 P.3d 27 (2005).
The scope of discovery is clear and broad: LR.C.P. 26(b)(1) permits broad discovery of
any matter that is not privileged., even if it is inadmissible, so long as it is "reasonably
calculated to lead to the discovery of admissible evidence." I.RC.P. 26(b)(1)(2004). The
United States Supreme Court stated, "Mutual knowledge of all the relevant facts gathered
by both parties is essential to proper litigation." Hickman v. Taylor, 329 U-5. 495, 501
and 506 (1947). See also Lester v. Salvino, 141 Idaho 937, (Ct. App. 2005); and Sanders
v. Ayrhart, 89 Idaho 302 (1965).

In the event a timely response is not received we will be left with no recourse but to file a
Motion To Compel the records discussed.
We are also still waiting on the available dates for us to take the deposition of the HR
Manager or person directly responsible for managing, receiving and responding to the the
Social Security No Match Letters and Social Security Audit?
Please do not hesitate to contact our office if you have any questions.

Sincerely,

?.r·~~/
1

Richard L. Hammond
Attorney at Law
Cc: Client
Enclosures: Prior Discovery Supplements
811 :E. Chicago SL, St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453~4861 E-mail; richard@hammondlawoffice.com
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Sam Johnson
Idaho State Bar No. 4777
sa.m@treasurevalleylawrers.com
JOHNSON & MONTELEONE, L.LP.
405 S. Eighth Street. Suite 250

Boise, ID 83702
Telephone: (208) 331~:4100
Fae.simile: (208) 947-2424

Attorney for Claimant
BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANClSCO SERRANO,
I.C. No. 2004-501845

Claimant,

vs.
CLAIMANT'S FIRST
SUPPLEMENTAL ANSWERS AND
RESPONSES TO DEFENDANT'S
FU<STSETOF
INTERROGATORIES AND
REQUEST FOR PRODUCTION OF

FOUR SEASONS FRAMING,
Employer,

LIBERTY NORTHWEST INSURANCE
CORPORATION,

DOCUMENTS A.~D THINGS TO
CLAIMANT

Surety,

Defendants.

COMES NOW Claimant, by and th.rough Sam Johnson of Johnson & Monteleone,
L.L.P., his counsel of reco~ hereby make the following supplemental answers to Interrogatories
and supplemental responses to Request for Production contained within Defendant's First set of

Jnterrogat<>ties and Reque$t for Production ofDocumen.ts and Things to Clail't1.£l1'd dated January
22, ~009, pursuant to the Idaho Industrial Commission Judicial Rules of Practice and Procedure
and Rule 33(a) 34(a) of the Idaho

Rul~

of Civil Procedure. Objections, if any, are asserted by

counsel of record. Supportive of this defense, this answer wiH be supplemented.
CLAIMANT'S FIRST SUPPLEMENTAL RESPONSE TO DEFENDANT'S FIRST SET OF
JNTERROOATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS ANO THINGS TO
CLAIMANT~

1

05/12
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INTERROGATORY NQ.18: If you have received a .settlement, commenced
litigation or in any manner made claim for damages, or compensation, or other b~nefits,
{including any appUcations for SSDI, STD, LTD or other disability relate~ income
benefits]. for injuries or illnesses throughout your life, regardless of whether such claim
preceded or followed the injury or occupational disease which is the subject matter of this
litigation~ please set forth all the details and circumstances surroun(J.ing such application,
settlement, litigation or claim including whether you were given an impairment rating or
disability rating relative to any birth defect, injury or illness, rcgardl~s of whefher it
preceded or followed the injury or occupational disease which is the subject matter of this
litigation?
ANSWER TO INTERROGATORY NO. 18: Claimant has made two prior Workers
Compensation claims. The first incident occurred in 1998, where he was employed with YMC
Air Conditioning.

He suffered from a broken sternum and was treated at Saint Alphonsus

Family Center in Boise. ID. The second incident
Green Keeper Sprinklers.

OOCUITed

in

2000~

where he was employed at

He suffered from a broken eye socket and was treated at Saint

Alphonsus Regional Medical Center in Boise, ID where he unde1went surgery.

11'1TERROGATORY NO. 19: Please set forth the names and addresses of all
providers of health care, incJnding hospitals and d-0ctors, from whom you have sought
treatment for any reason (in duding treatment for the condition which is the subject of this
claim), before the date of the alleged injury or the onset of the alleged occupational disease.
For- each provider identified, describe the nature of care provided, the conditions for which
the provider was consulted, and the dates of treatment
ANSWER TO INTERROGATORY NO. 19: See Response to Request for Production

No.3.

REQUEST FOR PRODUCTION OF DOCUMENTS NO. 3: Please provide a copy
of all Claimants' medical records for the past ten (l 0) years.

CLAIMANT'S FIRST SUPPLEMENT AL RESPONSE TO DEFENDANT'S FIRST SET OF
INTERROGATORIES ANO REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS TO

CLAIMANT-2

10/13/2010 WED 11
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See Authorization for

Disclosure of Health Information executed by Claimant attached hereto.

DATED this

L

day of July, 2009.

By:

CLAIMANT'S FfRST SUPPt..EMeNTAL RESPONSE TO DEFENDANT'S FIRST SET OF
INTERROGATORIES ANO RSQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS TO
CLAIMANT - 3
.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
~.day of July, 2009, I served a true and correct
copy of the foregoing lNTERROOA TORIES TO CLAlMANT by delivering the same to each of
the following, by the method indicated below~ addressed as follows:

(
[
[
[

]
]
)
]

U.S. Mail~ postage prepaid
Hand-Delivered
Overnight Mail
Facsimile; (8UO) 972-3213

Monte R Whittier
LAW OFFICES OF HAKtviON, WHITTIER

&DAY
6213 N. Cloverdale Rd., Ste. 150

P.O. Box 6358
Boise, ID 8370

~6358

CLAIMANT'S FIRST SUPPU!MENTAL RESPONSE TO DEFENDANT'$ FIRST SET OF
INTEAAOGATORIES ANO REQt)EST FOR PRODUCTION OF DOCUMENTS AND THINGS TO
CLAIMANT~4
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o .Pld< 1111 Cop!~ o Fl!l.x Coplu 11_ _ _ __

c

Mai!C<>p!~

ID C;i,dlm1ed by:
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Sam Johnson
Idaho State Bar No. 4777
sam@treasurevalleylawyers.com
JOHNSON & MONTELEONE: L.L.P.
40.5 S. Eighth Street, Suite 250
.Boise, ID 83702
Telephone: (208) 331~2100
Facsimile: (208) 947-2424

Attorney for Claimant

BE.FORE THE IN""DUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO)

LC. No. 2004.,501845

Claimant,

vs.
CLAIMANT'S SECOND
SUPPLEMENTAL ANSWERS TO
DEFENDANT'S FIRST SET OF
INTERROGATORIES AND
REQUEST FOR PRODUCTION OF
DOCUMENTS AND THINGS TO
CLAIMANT

FOUR SEASONS FRAMING,
Employer,

and
LIBERTY NORTHWEST INSURANCE

CORPORATlON,
Surety,
Defendants.

COMES NOW Claimant, by and through Sam Johnson of Johnson & Monteleone,
L.L.P., his counsel of record,, hereby make the following supplemental answers to Interrogatories

contained wit.11in Defendant's First set of Interrogatories and Request for Production of

Documenrs and Things to Claimant dated January 22, 2009, pursuant to the Idaho Industrial
Commission Judicial Rules of Practice and Proceduxe and Rule 33(a) 34(a) of the Idaho Rules of

Civil Procedure. Objections, if any, are asserted hy

COU11$el

of record.

Supportive of tills

defense, this answer will be supplemented.
)
CLAlMANT'S SECOND SUPPLEMENTAL ANSWERS TO DEFENDANT'S FIRST SET OF
INTERROGATORIES AND REQUltST FO.R PRODUCTION OF DOCUMENTS AND THINGS TO
CLAlMANT-1
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INTERROGATORY ~O. 19; Please set forth the nawes a.nd addresses of all
providers of health care, including hospitals and doctors, from whom you have sought
ireatment for ~ny reason (including treatment for the condition which is the subject of this
claim), befo:re the date of the alleged injury or the onset of the aUegoo occupational disease.
For each provider identified, describe the nature of care provided, the eondit.ions for whifO:h
the provider was consulted, and th~ dat~ of treatment.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 19: Claimant has been seen
by the following health care providers in the ten ( 10) years prior to the date of injury which ts the
subject of this litigation,

•

Saint Alphonsus Medical Group
6533 Emerald Street
·
Boise, ID 83704-8737

•

Mark J. Boerner, M.D.
University Eye & Laser Center
111 Ma.in St.
Boise~

ID 83702

DATED this

CS

day of December, 2009.

By:

)
CLAIMANTS SJ!;COND SUPPLEMENTAL ANSWERS TO DEFENDANT'S FrRST SET OF
INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS AN.D THINGS TO
CLAIMANT-2
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RICHARD L. HAMMOND
Hammond Law Office, PA
811 E Chicago
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
LS.B. #6993
Attorney for Claimant
BEFORE THE IN[?USTRIAL COMlvfISSION
OF THE STATE OF IDA.RO
FRANCISCO SERRANO,

LC. No. 2004-501845

Claimant,
MOTION TO COMPEL
vs.
FOUR SEASON FRAM1NG,
Employer,

LE

and
LIBERTY NORTHWEST INS. CORP,
Surety, Defendants.
TO: The DEFENDANTS, and their attorney of record, Kimberly A. Doyle.
Please take notice that Claimant through counsel :requests an order of this court compelling
the Defendants to provide information and documents in response to Claimant's Discovery
previously served. Claimant also asks this court to rule on the objections raised herein. Counsel
for the claimant believes the information sought is reasonably likely to lead to discoverable
evidence and is necessary to determine which depositions are necessary and what additional
infonnation is needed for hearing in this matter.
Counsel herein certifies that he and he made good faith and reasonable attempts to confer

with counsel of the Defendants pursuant to JRCP 3 7 by sending on or about the 13th of October,
2010 the attached Exhibit "A", incorporated herein as the infomiation sought

MOTION TO COMPEL
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DISCOVERY OUTSTANDING
I.

On the 24th of April 2009 Defendants responded to Claimant's Requests

for

Production 2,.5,6 etc. relating to employment records wherein Defendants' responded
stating that these records will be requested and provided at a later date. However, no
additional records have been provided.
2.

On the 16m of September 2010 Defendants also failed to supplement their response to
Claimant's Request for Productio:p. Number 2 requesting Claimant's employee file and
records including but not limited tO the folloV\IDg:
1. All Social Security No Match Letters and notes and all records of such letters;

2. All Social Security Number audits, W2 and I-9 audit information and records
of such audits; AND
3. Correspondence sent to orreceived from any government agency including but

not limited to the Social Security Administration, the Department of Homeland
Security (DHS), and Immigration and Customs Enforcement (ICE) and records
of such communications.
Defondants responded that such records have been requested and will be supplemented

if and when such is obtained; however no additional records have been received.
3.

Claimant in his Supplemental Interrogatory 2 requested all information and evidence
that Defendants have relative to •Claimant's immigration status, Citizenship

ability to work lawfully within

status~

the United States of .A.merica and a statement of how

such information was obtained. • Defendants in their response dated the 16rh of
September 2010 objected to sueh as attorney/client privilege, work product or
produced in anticipation of litigation without providing a list of items that are
privileged or work product.
4.

Defendants also responded to Claimant's original Interrogatory 11 and Request for
Production regarding the name, :address, and position of the person ma.king the
investigation of Claimant's injury ,and the fact<> and documents received through such
investigation. Defendants' response on the 24th of April 2009 stated that Amy Mahony
did an initial investigation that that any documents not privileged were produced.

MOTION TO COMPEL
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Counsel herein received confirmation that cotmsel for the~ Defendants has requested such
information from the Defendants and such .'Will be provided "upon receipt"; however, Counsel
I

herein has not received any date that such records 'Will be produced requests an Order to Compel
to assist in production of the records requested.

ARGUMENTS

"The burden of showing information is privileged, and therefore exempt from
discovery, is on the party asserting the priyilege.." Kirk v. Ford Motor Co., 141 Idaho 697, 703
704, 116 P.3d 27 (2005). The scope of discovery is clear and broad: I.R.C.P. 26(b)(l) permits
broad discovery of any matter that is not privileged, even if it is inadmissible, so long as it is
"reasonably calculated to lead to the discovery of admissible evidence." LRC.P. 26(b)(l)(2004).
The United States Supreme Court stated, "Mutual knowledge of all the relevant facts gathered by
both parties is essential to proper litigation?' Hickman v. Taylor, 329 U.S. 495, 501 and 506
(1947). See also Lester v. Salvino, 141 Jda:Q.o 937, (Ct. App. 2005); and Sanders v, Ayrhart, 89
Idaho 302 (1965). Claimant therefore requests thls court to order the Defendant to fully respond to
the Discovery propmmded in this matter stating that if the records are not produced within a two
weeks default -will be entered for the Claimant and Defendants' pleadings will be stricken.
Claimant requests an order compelling Defendants to provide a list of all privileged or
work product material and documents requested and or relevant that are being withheld and a
summary of such document including, but not limited

to~

the date of creation, author, recipients,

dates sent, the person (s) who received and person (s) who currently possesses the original and
copies, a summary of the contents of the withheld items and a legal explanation of why the items
are 'Withheld. Claimant is unable to acertain any motions to compel those documents 'Without such
information.
Claimant fmally asks for au Order compelling Defendants to provide available dates and
the name(s) for deposition and discovery purposes of the HiR Manager or person directly
responsible for m~oing, receiving and responding to the Social Security No Match Letters and
Social Security Audit.

MOTION TO COMPEL
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DATED this 10th day ofNovember 2010

Attorney for the Claimant

CERTIFJC.(\TE OF SERVICE
I hereby certify th.at I served a true copy of the foregoing document upon the following this 10th
day of November 2010, by hand delivery, mailing, or facsimile -with the necessary postage
affixed thereto.

Kimberly A. Doyle
Harm.on., Whittier & Day
6213 N. Cloverdale Road
Boise, Idaho 83 707
Facsimile: (208) 972-3213

[X] Facsimile

MOTION TO COMPEL
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Richard L. Hammond
R, Aaron Morrs
Jim Rice

Kyle Hansen (of counsel)

October 13, 2010

Sent via fax I Total Pages Including Cover: ;8
Kimberly A. Doyle
Harmon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83707
Fax: (800) 972-3213

Re:

Francisco Serrano
I.e. No.: 2004-501845

Dear Mrs. Doyle:
This letter in response to your Request for Supplementation of Discovery from the
Claimant My records reflect that the information sought by the Defendants was
produced by Mr. Johnson. I attached a copy <;>f the two Supplemental Responses
provided by Mr. Johnson. If there is anything outstanding or additional information is
needed, please provide a list and we V\i.ll address such in a timely manner.
Ibis letter is also in follow up on your Discovery Responses dated the 16tll of September
2010 and the 24th of April 2009. There are a few items th.at are outstanding and we
request a supplement to be :filed within the neXt two weeks.
On the 24th of April 2009 Defendants responded to Claimant's Requests for Production

2,5 ,6 etc. relating to employment records -with a response stating that these records will
be requested and provided at a later date. However, no additional records have been
provided.

·

On the 16tb of September 2010 Defendants also failed to supplement their response to
Claimant's Request for Production Number 2 requesting Claimant's employee file and
records including but not limited to the following:
1. All Social Security No Match Letters and notes and all records of such letters;
2. All Social Security Number audits, W2 and I-9 audit inforrnation and records of
such audits; AND
3. Correspondence sent to or received from any government agency including but
not limited to the Social Security Administration, the Department of Homeland
Security (DHS), and Inunigration and Customs Enforcement (ICE) and records of
such communications.
Defendants responded that such records have been requested and will be supplemented if
and when such is obtained and no additional response has been received to date.
811 E. Chicago St., St, Caldwell~ ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 •E-mail: tichard@hammondlawoffice.com
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Claimant in his Supplemental Interrogatory 2 requested all information and evidence that
Defendants have relative to Claimant's immigration status; Citizenship status, ability to
work lawfully within the United States of i\rnerica and a statement of how such
information was obtained. Defendants in their response dated the 16th of September 2010
objected to such as attorney/client privilege, work product or produced in anticipation of
litigation without providing a list of items that are privileged or work product.
Defendants also responded to Claimant's original Interrogatory 11 and Request for
Production regarding the name, address, and position of the person making the
investigation of Claimant's injury and the facts and documents received through such
investigation. Defendants' response on the 24th of April 2009 stated that Amy Mahony
did an initial investigation that that any documents not privileged were produced.
We request a list of all privileged or work product material and documents requested and
or relevant that are being withheld and a summary of such docun:lent including, but not
limited to, the date of creation, author, recipients, dates sent, the person (s) who received
and person (s) who currently possesses the original and copies, a summary of the contents
of the withheld items and a legal explanation of why the items are withheld. We are
unable to acertafu. any motions to compel those documents without such information.
Also, "The burden of showing information· is privileged, and therefore exempt from
discovery, is on the party asserting the privilege." Kirk v. Ford Motor Co., 141 Idaho
697, 703 704, 116 P.3d 27 (2005).
The scope of discovery is clear and broad: LR.C.P. 26(b)(l) permits broad discovery of
any matter that is not privileged, even if it is inadmissible, so long as it is "reasonably
calculated to lead to the discovery of admissil;ile evidence." I.R.C.P. 26(b)(1)(2004). The
United States Supreme Court stated, "Mutual knowledge of all the relevant facts gathered
by both parties is essential to proper litigation." Hickman v. Taylor, 329 U.S. 495, 501
and 506 (1947). See also Lesterv. Salvino, 141Idaho937, (Ct. App. 2005); and Sauders
v. Ayrhart, 89 Idaho 302 (1965).

In the event a timely response is not received we will be left with no recourse but to file a
Motion To Compel the records discussed.
We axe also still waiting on the available dates for us to take the dleposition of the HR
Manager or person directly responsible for managing, receiving and responding to the the
Social Security No Match Letters and Social Security Audit?
Please do not hesitate to contact our office if you have any questions.
Sincerely,

Richard L. Hammond
Attorney at Law
Cc: Client
Enclosures: Prior Discovery Supplements
811 E. Chicago St., St, Caldwell, ID 83605
Phone: (208) 453-4857 Fax: (208) 453-4861 E·mail: richard@hamrnondlawoffice.com
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Kimberly A Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
Fax(800)972-3213
Employees of the Liberty Mutual Group
Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
Francisco Serrano,

)

I. C. No.: 2004-501845

)
Claimant,

)
)

vs.

)
)

Four Seasons Framing,

)

Employer,

)
)

RESPONSE AND OBJECTION
TO CLAIMANT'S MOTION TO
COMPEL

)
and
Liberty Northwest Ins. Corp.,

)
)

)
)

Surety,

)
)

Defendants.

)

COME NOW, Defendants, Four Seasons Framing, and Liberty Northwest Ins.
Corp., Surety, by and through their attorney of record, Kimberly A. Doyle, herein, and
responds and objects to Claimant's Motion to Compel ("Motion"). Each of the alleged
"Discovery Outstanding" paragraphs in the Motion will be discussed below.
First, in terms of the requested employment records, the Motion makes it appear
as though Defendants have not attempted to obtain the information and have failed to
work with Claimant regarding the same. See Motion p. 2,

1f

1-2. Indeed, Claimant did

1 - RESPONSE AND OBJECTION TO CLAIMANT'S MOTION TO COMPEL

i 17Z5

not attach to his Motion the letter surety's counsel sent him on November 8, 2010
indicating the surety continued to work with the insured to get copies of the records and
would timely provide the relevant documents to him upon receipt. Exh. A. As of the
date of this pleading, the surety still has not received the documents (if any exist)
despite multiple requests therefor. There thus is nothing for the Commission to compel
at this time.
Second, Claimant correctly states Defendants responded to certain of his
discovery responses by indicating privileged information would not be disclosed. See

Exh. 8. However, despite the request in his Motion, there are no documents of which
Defendants currently are aware that would require a privilege log. Motion p. 2,

~

3-4. In

other words, Defendants asserted the necessary privilege so as not to waive their right
to do so, but in so doing they were not referring to any specific documents to which
those privileges attached.

In fact, as Defendants clearly stated in their discovery

responses, "[t]here are no such responsive documents other than those previously
produced in discovery."

Exh. 8, p. 3.

In this regard, and as Defendants already

informed Claimant, there is nothing for the Commission to compel.
Third, Defendants assert it is improper for Claimant to move for an order
compelling them to "provide available dates and the name(s) for deposition" of one of
their employees. Motion p. 3. Claimant never has filed a deposition notice or provided
his own available dates for such a deposition. Other than a letter, Claimant never has
even contacted Defendants to determine possible dates or deponents. In any event,
Defendants will make the requested individual(s) reasonably available upon receiving a
proper and sufficiently detailed request. Claimant, essentially, is asking Defendants to

2 - RESPONSE AND OBJECTION TO CLAIMANTS MOTION TO COMPEL

do his legwork for him and Defendants accordingly object.
For

those

reasons

stated

above,

Defendants

respectfully

request

the

Commission deny Claimant's Motion in its entirety.
DATED this

\14!:::

day of November, 2010.
LAW OFFICES OF HARMON & DAY

CERTIFICATE OF SERVICE

l ¥--

I hereby certify that on the \
day of November, 2010, I caused a copy of the
foregoing document to be served upon the following by first class mail, postage prepaid,
at the address identified below:
Richard L. Hammond
Hammond Law Office, PA
811 E. Chicago
Caldwell, ID 83605
Sam Johnson
JOHNSON & MONTELEONE, LLP
405 S. Eighth Street
Suite 250
Boise, ID 83702

3 - RESPONSE AND OBJECTION TO CLAIMANT'S MOTION TO COMPEL
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Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
Fax(800)972-3213
Employees of the Liberty Mutual Group
Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO

Claimant:

)
)
)

vs.

)
)

Francisco Serrano,

Four Seasons F~aming,

)
)
)

Employer,

)
)

1.C. No. 2004-501845

DEFENDANTS'ANSWERS
TO CLAIMANT'S SUPPLEMENTAL
DISCOVERY REQUESTS

)

and

)
)
)
)

Liberty Northwest Ins. Corp.,
Surety,
Defendants.

COME NOW, Defendants, Four Seasons Framing, Employer, and Liberty
Northwest Ins. Co., Surety, by and through their attorney of record, Kimberly A. Doyle, and
respond to Claimant's Interrogatories as follows:
INTERROGATORY NO. 1: Provide the date(s), case number(s), case name(s),
and contact information for both parties' representatives for when either Defendant
herein previously inquired through discovery, within the past twelve months, regardin~
any claimant that had a Caucasian or non-minority name (First or Surname) and

1 - DEFENDANTS' ANSWERS TO CLAIMANT'S SUPPLEMENTAL DISCVOPY
REQUESTS
g~

.

. ~
. F~XVI. A

68260188288
inquired about the claimant's citizenship, immigration status, whether claimant was
subject to deportation or voluntary departure, claimant's status of his or her application
for immigrant or non immigrant status, or inquired about claimant's lawful ability to be
present or work within the United States.

ANSWER TO INTERROGATORY NO. 1:

Objection.

Defendants object to

providing any information that is attorney/client protected, work product or produced in
anticipation of litigation.

Additionally, Defendants object to this interrogatory as the

information sought is irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence.

Subject to and without waiving the foregoing objections,

Defendants state they serve the exact same discovery requests (including but not
limited to requests regarding "citizenship, immigration status, whether claimant was
subject to deportation or voluntar'Y departure, claimant's status of his or her application
for immigrant or non immigrant status, or ... claimant's lawful ability to be present or
work within the United States") on

.fill claimants regardless of "Caucasian or non-

minority name (First or Surname)."

INTERROGATORY NO. 2: Provide any and all information and evidence that
you have relative to the Claimant's immigration status, Citizenship status, ability to work
lawfully within the United States of America. Please include how the information was
obtained including the names of the witnesses or departments that provided such
information. Specifically, but do not limit your answer to, any and all evidence that
Claimant herein is not legally present in the United States of America or does not have
the lawful ability to work in the United States of America.

2 - DEFENDANTS' ANSWERS TO CLAIMANT'S SUPPLEMENTAL DISCOVERY
REQUESTS

68268188288
ANSWER TO INTERROGATORY NO. 2:

Objection.

Defendants object to

providing any information that is attorney/client protected, work product or produced in
anticipation of litigation. Subject to and without waiving the foregoing objection, please
see documents previously provided in discovery.

INTERROGATORY NO. 3: Provide the date(s}, case number(s), case name(s),
and contact information for both parties' representatives for when either Defendant
herein previously inquired through discovery, within the past twelve months, regarding
ANY claimant and inquired about the claimant's citizenship, immigration status, whether
claimant was subject to deportation or voluntary departure, claimant's status of his or
her application for immigrant or non immigrant status, or inquired about claimant's lawful
ability to be present or work within the United States.

ANSWER TO INTERROGATORY NO. 3: Please see response to Interrogatory
No. 1.

REQUEST FOR PRODUCTION N0.1: If any information provided in answer to
Interrogatories above were obtained from any document, including, but not limited to
discovery requests, please produce each and every document from which said
information was obtained in the manner indicated above.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: There are no such
responsive documents other than those previously produced in discovery.

REQUEST FOR PRODUCTION NO. 2: Please provide claimant's employee file.
Please include, but do not limit the response to any and all documents signed or
provided by the Claimant, any employee manuals, time sheets, resume, application for
employment, 1-9, etc.

3 - DEFENDANTS' ANSWERS TO CLAIMANT'S SUPPLEMENTAL DISCOVERY
REQUESTS

1)8268188288
RESPONSE TO REQUEST FOR PRODUCTION NO. 2: Claimant's employee
filed has been requested and this response will be supplemented if and when such
information is obtained.
DATED

this~ day of September, 2010.
LAW OFFICES OF HARMON & DAY

CERTIFICATE OF SERVICE

\lo~

I HEREBY CERTIFY that on the
day of September, 2010 a true and correct
copy of the foregoing document was served by first class mail, postage paid upon the
following:
Richard L. Hammond
Hammond Law Office, PA
811 E. Chicago
Caldwell, ID 83605
Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, ID 83701

Kimberl

4 - DEFENDANTS' ANSWERS TO CLAIMANT'S SUPPLEMENTAL DISCOVERY
REQUESTS
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LAW OFFICES OF
HARMON&DAY

BOlSE LE3Al
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E. Scott Hmm.on

P0Box6358
Boise, ID 83707-6358

Kentw.nar-

Maiy I- McDougal .AbajianKimberly A.~

Patricia Shosted., CPCU, Cl.A
Law Office Manager

6213 N Clovada.le Road Ste 150

Boise, ID 837U-22l5
•Mmiued in ld2ho & Oregon
**Admincd in ld2ho & Unab
-Admitted In Idaho, A.la.ska &
North Carotim.

Telephone: (208) 327-7564
Facsimile (BOO) 972--3213

Ditcct Numbcc 208.327.7561
Kimbcrly.Doy!c@libcrtyMutual.com

November 8, 2010
Richard L. Hammond
Via facsimile at 208.453.4861
Hammond Law Office, PA
811 East Chicago Street
Caldwell, Idaho 83605
RE:

CLAIMANT
I. C. CASE NO.
CLAIM NO.

: Francisco Serrano
: 2004-501845
: WC665-193139-00

Dear Richard:

I reviewed the 12-page facsimile you sent to my attention on October 13, 2010 and I
wanted to respond to a few of the issues you brought up in that correspondence. First, the
Request for Supplementation Defendants filed on October 8, 2010 was a standard
pleading seeking updated responses to any and all of Claimanfs prior discovery
responses. Because Claimanf s responses were filed on March 4, 2009, Defendants were
seeking to discover any new infonnation related to, for example, Claimant's job search,
employment, medical care, and the like. Again, the Request for Supplementation was a
routine pleading asking that Claimant supplement all of his prior discovery responses that
require updating. Additionally, the surety has requested Claimanfs personnel file, 1-9 audit
infonnation, and the other materials you have requested from the insured multiple times,
but the surety has not yet received them. As I previously indicated to you, Defendants will
timely provide the relevant documents to you upon receipt

If you have further questions for me or wish to discuss this case, please contact me at any
time.

cc: . Amy Mahoney, Case Manager

I

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

FRANCISCO SERRANO,
Claimant,
V.

FOUR SEASONS FRAMING,
Employer,
and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IC 2004-501845

ORDER COMPELLING DISCOVERY

ILE

The Commission held a telephone conference with the parties on December 21, 2010. At
the telephone conference, Claimant requested an order compelling discovery to obtain
Claimant's personnel file. The Commission entertained argument from the parties on the matter.
Defendants reserved their right to protect documents in the personnel file covered by the
attorney-client privilege, but conceded to the disclosure of non-protected documents in
Claimant's personnel file.
The Commission hereby ORDERS Defendants to produce a copy of Claimant's
personnel file to Claimant within twenty (20) days of receipt of this order or face the possibility
of sanctions.
IT IS SO ORDERED.

INDUSTRIAL COMMISSION

1- ORDER COMPELLING DISCOVERY
)

'/}

CERTIFICATE OF SERVICE

I hereby certify that on the 216.J- day of December, 2010 a true and correct copy of the
foregoing ORDER COMPELLING DISCOVERY was served by regular United States Mail
upon each of the following:
RlCHARD L HAMMOND
811 E CHICAGO ST
CALDWELL ID 83605
KIMBERLY A DOYLE
POBOX6358
BOISE ID 83707-6358
Courtesy copy to:
SAM JOHNSON
405 S 8TH ST STE 250
BOISE ID 83701
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

FRANCISCO SERRANO,
Claimant,
v.
FOUR SEASONS FRAMING,
Employer,
and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

IC 2004-501845

ORDER DENYING
RECONSIDERATION

INDUSTRIAL COMM!SS!CN

On September 14, 2010, Claimant filed a Motion for Reconsideration, requesting
reconsideration of the Industrial Commission's Order filed September 7, 2010, in the above
referenced case. Defendants filed a response on September 17, 2010.
The Commission ruled that since Claimant refused to provide Defendants with a response
to discovery intended-to ascertain Claimant's immigration status, and since Claimant's status is
relevant to Claimant's entitlement to disability in excess of impairment, the sanction for failing
to provide the requested information is the dismissal of the claim for disability in excess of
impairment, at least until such time as Claimant provides the requested information.
In his motion for reconsideration, Claimant argues that any admission by Claimant that
he is not a United States citizen would give rise to the immediate conclusion that Claimant
committed perjury, document fraud, Social Security fraud, identity theft, or other crimes.
Claimant also contends that the Commission's Diaz v. Franklin Building Supply, LC. 2006-

ORDER DENYING RECONSIDERATION - 1
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507999 is not applicable, that Claimant's relevant labor market may not be the United States,
that Defendants' discovery request is overly broad, and that Defendants are estopped from taking
a position contrary to their previous position that the Industrial Commission does not have
jurisdiction over constitutional issues.
Defendants aver that all pertinent arguments and authorities have already been briefed
and discussed in the prior motions filed on this exact issue. Defendants reguest the Commission
deny Claimant's motion.
A decision of the Commission, in the absence of fraud, shall be final and conclusive as to
all matters adjudicated, provided that within 20 days from the date of the filing of the decision,
any party may move for reconsideration. Idaho Code § 72-718. However, "it is axiomatic that
a claimant must present to the Commission new reasons factually and legally to support a
hearing on her Motion for Rehearing/Reconsideration rather than rehashing evidence previously
presented." Curtis v. M.H. King Co., 142 Idaho 383, 388, 128 P.3d 920 (2005).
On reconsideration, the Commission will examine the evidence m the case, and
determine whether the evidence presented supports the legal conclusions. The Commission
may reverse its decision upon a motion for reconsideration, or rehearing of the decision in
question, based on the arguments presented, or upon its own motion, provided that it acts within
the time frame established in Idaho Code§ 72-718. See, Dennis v.School District No. 91, 135
Idaho 94, 15 P.3d 329 (2000) (citing Kindred v. Amalgamated Sugar Co., 114 Idaho 284, 756
P.2d 410 (1988)).
A motion for reconsideration must be properly supported by a recitation of the factual
findings and/or legal conclusions with which the moving party takes issue.

However, the

Commission is not inclined to re-weigh evidence and arguments during reconsideration simply
ORDER DENYING RECONSIDERATION - 2

because the case was not resolved in a party's favor.
On his motion for reconsideration Claimant's principal argument is that any statement
from Claimant about his immigration status could be used against him in a criminal matter. In its
original decision the Commission ruled, inter alia, that although Claimant's immigration status
might subject him to a risk of deportation, deportation is a civil, rather than criminal procedure,
and therefore Fifth Amendment considerations do not apply. Claimant evidently concedes this
point, but also argues that because of the way he may have filled out the Form I-9 Employment
Eligibility Verification, to require him to respond to Defendants' discovery requests may put him
at risk for criminal prosecution for perjury, false use of a Social Security number, identity fraud,
etc. Is it worth noting that it is unknown whether Claimant did fill out a Form I-9, or if he did,
what averments he made on that form. However, to move this matter forward, the Commission
will assume, for the sake of discussion, that Claimant made one or more false averments.
The Fifth Amendment provides that no person "shall be compelled in any criminal case
to be a witness against himself" It has long been held that this prohibition not only permits a
person to refuse to testify against himself at a criminal trial in which he is a defendant, but also
"privileges him not to answer official questions put to him in any other proceeding, civil or
criminal, formal or informal, where the answers might incriminate him in future criminal
proceedings." Lefkowitz v. Turley, 414 U.S. 70, 77, 94 S.Ct. 316, 322, 38 L.Ed.2d 274, 281
(1973). Minnesota v. Murphy. 465 U.S. 420, 426, 104 S.Ct. 1136, 1141, 79 L.Ed.2d 409, 418
(1984). The availability of the Fifth Amendment privilege against self-incrimination "does not
turn upon the type of proceeding in which its protection is invoked, but upon the nature of the

statement or admission and the exposure which it invites." In re Gault, 387 U.S. 1, 49, 87 S.Ct.
1428, 1455, 18 L.Ed.2d 527, 558 (1967). A witness protected by the privilege may rightfully
ORDER DENYING RECONSIDERATION - 3
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refuse to answer unless and until the witness is granted immunity from the use of the compelled
answers in any subsequent criminal case in which the witness is a defendant. Murphy, 465 U.S.
at 426, 104 S.Ct. at 1141, 79 L.Ed.2d at 418. If he or she is nevertheless compelled to answer
without immunity, the answers are inadmissible against the witness in a later criminal
prosecution. Id.
"To claim the privilege validly a defendant must be faced with' "substantial
hazards of self incrimination" ' ... that are ' "real and appreciable" and not merely
"imaginary and unsubstantial." ' [Citations.] Moreover, he must have 'reasonable
cause to apprehend [such] danger from a direct answer' to questions posed to
him ....
In determining whether such a real and appreciable danger of incrimination exists,
a trial judge must examine the 'implications of the question[ s] in the setting in
which [they are] asked .... ' [Citations.] He' "[m]ust be governed as much by his
personal perception of the peculiarities of the case as by the facts actually in
evidence."' [Citations.] If the trial judge decides from this examination of the
questions, their setting, and the peculiarities of the case, that no threat of selfincrimination exists, it then becomes incumbent 'upon the defendant to show that
answers to [the questions] might criminate him.' [Citations.] This does not mean
that the defendant must confess the crime he has sought to conceal by asserting
the privilege. The law does not require him ' "to prove guilt to avoid admitting
it." ' [Citations.] But neither does the law permit the defendant to be the final
arbiter of his own assertion's validity. 'The witness is not exonerated from
answering merely because he declares that in so doing he would incriminate
himself-his say-so does not of itself establish the hazard of incrimination. It is for
the court to decide whether his silence is justified .... ' [Citations.]"
Idaho State Tax Commission v. Peterson, 107 Idaho 260, 262, 688 P.2d 1165, 1167
(1984).
Accordingly, to assert a valid claim of privilege, Claimant must demonstrate that the
hazards of self-incrimination are real and appreciable, and that he has reasonable cause to
apprehend such danger from a direct answer to the questions posed to him in Defendants'
ORDER DENYING RECONSIDERATION - 4

discovery request. In making this determination, the trier of fact is charged with examining the
implications of the questions and the setting in which they are asked and making some
determination as to whether or not, under the particular facts of the case, a threat of selfincrimination exists. Here, the Commission has considered the facts of this case in view of the
peculiar issues before the Industrial Commission on a claim for disability in excess of physical
impairment. We find that the hazard of self-incrimination is not real and appreciable, and that
the Claimant does not have cause to fear criminal prosecution from a direct answer to the
questions posed to him by Defendants in their discovery request. It strikes the Commission that
the principal risk Claimant faces if he is indeed in this country illegally, is deportation which, as
we have noted, is a civil, not a criminal, proceeding.
Claimant makes additional arguments regarding the proper labor market for the disability
analysis. A discussion and determination on the issue of Claimant's relevant labor market is not
necessary at this point in time nor is the issue currently before the Commission.
Claimant also alleges that Defendants are estopped from taking a position contrary to
their previous position that the Industrial Commission does not have jurisdiction over
constitutional issues. Defendants made an argument in the alternative in their prior filings which
is reasonable and does not bar them from responding to Claimant's motion.
Finally, the Commission will not grant immunity for any statements Claimant may
provide. The Commission is granted specific powers and it is without the power to grant or
enforce such a request. The Commission has jurisdiction over all questions arising under the
workers' compensation law. Idaho Code§ 72-707. This includes the discovery motions that the
parties have filed in this matter, including Defendants' motion to compel.
The Commission has reviewed the file with a focus on the concerns that Claimant has
ORDER DENYING RECONSIDERATION - 5

raised in the motion for reconsideration and we maintain that facts of the case and the legal
analysis support the order. Although Claimant disagrees, the Commission finds that the Order
filed September 7, 2010, is correct and that Claimant has not presented persuasive argument to
disturb the order.
Claimant has urged us to read Diaz v. Franklin Lumber Company, supra, narrowly, and
argues that even if read broadly, it should not be applied to make Claimant's immigration status
relevant in this matter. Without deciding how Diaz, supra, might apply to the facts of this case,
it is clear, under either the majority or minority opinion in that case, that Claimant's immigration
status is, at the very least, relevant to a determination of the issue of Claimant's disability in
excess of physical impairment.
Based upon the foregoing reasons, Claimant's Motion for Reconsideration is DENIED.
IT IS SO ORDERED.
DATED this

.2k.f-

day of December, 2010.
INDUSTRIAL COMMISSION

R.D. Maynard, Chairman

r:

CERTIFICATE OF SERVICE

I hereby certify that on
;1J6/- day of ~fu.cy' , 2010, a true and correct
copy of the foregoing ORDER DENYING RECONSIDERATION was served by regular
United States Mail upon each of the following:
RICHARD HAMMOND
81 lE CHICAGO STREET
CALDWELL ID 83605
KIMBERLY A DOYLE
PO BOX 6358
BOISE ID 83707-6358
Courtesy copy to:
SAM JOHNSON
405 S 8TH ST STE 250
BOISE ID 83701
sb/amw
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RJCHARD L. HAMMOND, I. S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861

Attorney for Claimant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
Claimant,

LC. No: 2004-501845

v.

FOURSEASONFRAMJNG
Employer,

VERIFIED RENEWED MOTION FOR
PROTECTION ORDER AND MOTION FOR
RECONSIDERATION AND SANCTIONS

and
LIBERTY NORTHV/EST INS. CORP.,
Surety,
Defendants.
Based upon the late and incomplete disclosure of additional evidence that was received
pursuant to the Order Compelling Discovery issued against the Defendants on the 21 sr of
December 2010, Claimant renews his previously filed Motion for a Protection Order Motion for
Reconsideration and Sanctions regarding the previous orders regarding Claimant's immigration
status and 5th Amendment Rights including but not limited to the Order dated Sept 7, 2010.
PROCEDURAL IDSTORY
Claimant previously petitioned for a protective order and objected to Defendants'
questions regarding Claimant's immigration status and social security :number on various
grounds including but not limited under his 5th Amendment Rights against self incrimination.

The Commission herein denied Claimant's Motions on the grounds that "Claimant has not
sho'WD any specific hazard of incrimination that would prevent the disclosure of bis legal status to

Defendants ln these workers' compensation proceedings." (Order Dated Sept. 7, 2010, p. 5).
VERIFIED RENEWED MOTION FOR PROTECTION ORDER AND MOTION FOR RECONSIPERATION
AND SANCTIONS
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To seek evidence and records to support his claim, Claimant requested evidence from the
Defendants through Discovery on the 24th of April 2009 relating to Claimant's employee files

and records and Defendants failed to properly object or respond properly pursuant to the Idaho
Rules of Civil Procedure. Claimant requested again on the 16th of September 2010 a copy of,
';Claimant's employee file.

Please include, but do not limit the response to any and all

documents signed or provided by the Claimant, any employee manuals, time sheets, resume,
application for employment, I-9, etc." Claimant followed up on the 19th of September 2010 in a
letter clarifying that the above requests were also specifically seeking the following items:

1. All Social Security No Match Letters and notes and all records of such letters;
2. All Social Security Number audits, W2 and I-9 audit information and records
of such audits; AND
3_ Correspondence sent to or received from any government agency including
but not limited to the Social Security Administration, the Department of
Homeland Security (DHS)~ and Immigration and Customs Enforcement (ICE)
and records of such communications.
Defendants responded to each request stating that the records have been requested and

·will be supplemented. Claimant was without any :remedy but to file a Motion to Compel and this
Commission entered an Order Compelling Discovery on or about the 21st of December 2010 of
"Claimant's Personnel file" Within twenty days.

ARGUMENTS
Claimant received. an incomplete and tardy response or about the 11 lh of January 2011

with an acknowledgment that Defendants' answer was tardy.

Defendants' tardy response is

deficient as Defendants produced one page attached as Exhibit A. Defendants herein allege in
their formal response to Discovery that Exhibit A was received from the Claimant as Claimant's
identification including a signed Social Security Card in Claimant's name and a signed Resident
Alien Card from the U.S. Department of Justice

~Immigration

and Naturalization Service in

Claimant's name (Counsel herein provides the assertions of the Defendants to establish the need
for the protective order but does not admit or deny whether Exhibit A was provided by, created
by or in the possession of Claimant).

Defendants also provided the Supplemental Response on or about the 11th of January

2011 similar to the response that has been provided since April of 2009 that the employer has
sought for the file and will provide such, "If and when the employer locates additional responsive
VERIFIED RENEWED MOTION FOR PROTECTION ORDER AND MOTION FOR RECONSIDERATION
,

AND SANCTIONS
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and non-privileged documents, they Vvill be promptly provided to Claimant in discovery."
Defendants are eithe:r improperly refusing to produ.ce the records or Defendants improperly failed
to be forthcoming and delayed the disclosure that the Defendants improperly destroyed or lost
records and failed to preserve evidence.
Defendants failed to respond as required by Idaho Rules of Civil Procedure 33-34 to the
previous Discovery Requests and now violated the Order of this Commission to produce records
that are necessary to Claimant's claims of and motions herein. The records necessary to support
Claimant's claims and motions are I were in the exclusive possession of the Defendants.
Claimant timely requested such documents and evidence from the Dcfe:ndants and the
Defendants failed to provide a proper objection or valid explanation why the records are being
delayed and were not previously provided. Claimant filed for a protection order and objected to
answering the follovving questions:

INTERROGATORY NO. 26:

Are you a citizen of the United States? If
you are not, provide all information related to your immigration and/or citizenship
status, including but not limited to the follovving: whether or not you are a U.S.
citizen, U.S. national, legal permanent resident, refugee, asylee, are in the United
States in any legal immigrant or nonimmigrant status, or are out of status or
undocumented (without papers) or if you have ever been removed from the United
States, subject to deportatio~ or subject and order for Voluntary Departure.
Please
Please list the dates for which you held any US immigration status.
identify whether or not you currently have or have ever in the past had any
petition or application for immigrant; nonimmigrant, or US citizenship relatedstatus pending with the former INS, USCIS, DOS or DOL and if so, the agency
where the petition or application is pending, the date of filing, and the action taken
on the petition or application.
REQUEST FOR PRODUCTION NO. 6: Please produce all docmnents relating
to your answer to Interrogatory No. 26 including but not limited to a copy of your
permanent resident alien card, employment authorization card, visa, passport, I-94
card, Approval Notices, refugee travel document, or any other document in any way
evidencing your U.S. non.immigrant, immigrant, or citizenship status.
The response by the Defendants establish that Claimant clearly has a Constitutional right
to refuse to testify against himself herein as any answers to the Discovery above would be under
oath and would establish criminal conduct if Claimant was I is working unlawfully as such
admission is an express and implied admission that Claimant -was I is working under social
security number of another person, made false statements to establish employment, made false

VERIFIED RENEWED MOTION FOR PROTECTION ORDER AND MOTION FOR RECONSIDERATION
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use of a social security number and or violating one or more of the following federal and state

crimes:
a. 48 USC 408. Federal criminal penalties for fines and incarceration for up to 5

years for false use of a Social Security Number.
b. 18 USC. § 1621: Federal criminal penalties for fines and incarceration for
perjury by knowingly making a false statement after taking an oath to tell the
truth during a proceeding or on any document signed under penalty of perjury.
c. 18 USC 1546. Federal criminal penalties for fines and incarceration for up to
25 years for document fraud relating to gaining employment or border crossing.
d. 18 USC J028. Federal criminal penalties for :fines and incarceration for up to
15 years for identity fraud.
e. 18 U.S.C § lOOl(a): Federal criminal penalties for fines and incarceration for
make any false statement or make or use any false document.
f. JC 18-3007, State criminal penalties for false impersonation for fines and
incarceration up to 2 years.
Such delayed and improper responses by the Defendants' responses to discovery not only
have caused unnecessary delay but additional judicial resources to compel such documents.
After this Commission ultimately ordered the Defendants to produce such records and after the
Defendants receiving notice that this case will likely be appealed to the Supreme Court of Idaho,
Defendants now respond by saying that the records may not be available or will be produced and

if they are not located in violation of the spoliation doctrine (See Courtney v. Big 0 Tires, Inc.,
139 Idaho 821, 824, 87 P.3d 930, 933 (Idaho 2003), citing McCormick On Evidence, 4th Ed. §
265, pp. 189-94 (1992)), Idaho Rules of Civil Procedure 33-34, 37, and the following:
Fair Labor Standards Act - FLSA - 29 U.S. Code Chapter 8: requires employers
to maintain basic employment and earnings records and wage rate tables, order,
shipping, and billing records, and records of additions to or deductions from wages
paid, are required to be kept for two years and payroll records, certificates,
agreements, plans, notices, and sales and purchase records for thl'.'ee yean.
Civil Rights Act of 1964 - CRA - Title VII - Equal Employment Opportunffies 42 US Code Chapter 21; Age Discrimination in Employment Act of 1967 ADEA - 29 U.S. Code Chapter 14 (ADEA) and Americans with Disabilities Act
of 1990 - ADA - 42 U.S. Code Chapter 126 _LADA}: employers with at least
fifteen employees must retain applications and other personnel records relating to
hires, rehires, tests used in employment, promotion, transfers, demotions, selection
for training, layoff, recall, terminations of discharge, for one year from making the
record or taldng the personnel action. The ADEA requires the retention of the same
records for one year for employers with twenty or more employees. Title VlI and
the ADA require that basic employee demographic data, pay rates, and weekly
compensation records be retained for at least one year.
VERIFIED RENEWED MOTION FOR PROTECTION ORDER AND MOTION FOR RECONSIDERATION
AND SANCTIONS
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Family and Medical Leave Act - FMLA - 29 U.S. Code C)lapter 28; requires the
retention of payroll and demographic information as well as infom1ation related to
the individual employee's leave of absence for three years.
Occupational Safety and Health Act - OSHA - 29 U.S. Code Chapter 15:
requires that records of job-related injuries and illnesses be kept for five yea:rs and
are required to fill out and post an annual summary.

IRS; Form I-9, OMB 1615-0047: requires employers to maintain records
relating to wage withholding, tax withholdings, for four years from the date tax is
due or paid and requires the employer to maintain the LNS Form I-9, payTOll
records for three years after the date of hire or one year after the date of
termination, whichever is later.
The United States Supreme Court has made it clear that discovery is not a game.
The purpose of discovery and the "various instruments of discovery now serve ... as a
device for ascertaining the facts, or information as to the existence or w:bereabouts of

facts, relative to those issues. Thus civil trials in the federal courts no longer need be
carried on in the dark. The way is now clear, consistent with recognized privileges, for the
parties to obtain the fullest possible knowledge of the issues and facts before trial." And

such requires, "Mutual knowledge of all th.e relevant facts gathered by both parties is
essential to proper litigation." Hickman v. Taylor, 329 U.S. 495, 501 and 506 (1947).
See also Lester v. Salvino, 141 Idaho 937, (Ct. App. 2005); and Sanders v. Ayrhart, 89
Idaho 302 (1965). As stated previously, Defendants are either improperly refusing to
produce the records or improperly failed to be forthcoming and delaying the disclosure

that the Defendants improperly destroyed or lost records and failed to preserve evidence
and records .

CONCLUSION

Workers compensation law is to be liberally construed in favor of the employee,

Haldiman v. American Fine Foods, 117 Idaho 955, 956, 793 P.2d 187, 188 (1990). Claimant
therefore humbly requests the Industrial Commission of Idaho to reconsider Claimant's Motion
for Protective Order and to vacate the Previous Orders precluding the Claimant from seeking
PPD disability benefits despite asserting his rights to refuse to disclose the information sought

VERIFIED RENEVlED MOTION FOR PROTECTION ORDER AND MOTION FOR RECONSIDERATION
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above also as a sanction against the Defendants. Claimant incorporates the previous arguments
and law previously provided in Claimant's 1\1otion, Memorandum, and Additional Authority.

STATE OF IDAHO

)
; SS

County of Canyon

)

I am a competent adult and state the above facts are true and the attached documents are
correct copies to the best of my personal knowledge under pen lty of perj
Dated this_\_ day of February 2011.
_.:..f--.::::::_.~~==:i:::::::::=------·

'
ond, Attorney for Claimant

SUBSCRIBED AND SWORN TO before me this

/

/ljJ /

ELIZABETH ESPARZA

NOTARY PUBUC
STATE OF IDAHO

day of Pebruary 2011.

ef-z_

b

~& for the State of

{}a,nt'Vl"l drr~1,-16;;-Conunission Expires: Yl1 Vvtek. s/. >vi\

Residing in:

CERTIFICATE OF SERVICE;: I HEREBY CERTIFY that a true and correct copy of the foregoing
'
day of February 2011, to:
document was sent on this

Kimberly A. Doyle

D
181

Hand Delivered
U.S. Mail

Hannon, Whittier & Day
6213 N. Cloverdale Road
Boise, TD 83707
Phone: (208) 327-7564
Fax: (800) 972-3213

Fed. Express

Sam Johnson

Fax

D

Fax

D

D

Court Box

Johnson & Monteleone, LLP
405 S Eighth St Ste 250

Boise, ID 83701
Fax: (208) 947-2424
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Kimberly A. Doyle (ISB 8312)
LAW OFFICES OF HARMON & DAY
6213 N. Cloverdale Road, Ste. 150
P.O. Box 6358
Boise, ID 83707-6358
Telephone (208) 327-7561
FAX(800)972-3213
Employees of the Liberty Mutual Group

Attorneys for Defendant

BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF IDAHO
Francisco Serrano,
Claimant,
vs.
Four Seasons Framing,
Employer,
and
Liberty Northwest Ins. Corp.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

l.C. No. 2004-501845

DEFENDANTS' OPPOSITION TO
CLAIMANT'S VERIFIED RENEWED
MOTION FOR PROTECTION
ORDER AND MOTION FOR
RECONSIDERATION AND
SANCTIONS; DEFENDANTS'
MOTION TO STRIKE AND FOR
SANCTIONS

COME NOW the Defendants, Four Seasons Framing, Employer, and Liberty
Northwest Ins. Corp., Surety, and oppose Claimant's Verified Renewed Motion for
Protection Order and Motion for Reconsideration and Sanctions (collectively, "Motion").
Defendants also separately move to strike the Motion and for sanctions.

I.

Introduction
A cursory history of the relevant pleadings and correspondence to date in this

1 - OPPOSITION TO VERIFIED RENEWED MOTION FOR PROTECTION ORDER,
RECONSIDERATION, AND SANCTIONS; DEFENDANTS' MOTION TO STRIKE AND FOR
SANCTIONS

CJ

case not only provides

appropriat~

background to Defendants' instant Opposition to

Claimant's Motion, but it also conclusively demonstrates why the Motion should be
denied in its entirety.
Claimant moved for a protective order in this case the first time on December 7,
2009, requesting that the Commission prohibit Defendants from obtaining from him,

inter alia, any information regarding his immigration status. Attached to that motion was
a 10-page memorandum of law and a six-page, single-spaced citation of additional
authority. Defendants filed a 17-page response to Claimant's motion on December 17,
2009. Claimant subsequently filed a seven-page reply brief on December 30, 2009. On
February 23, 2010, the Commission issued an order denying Claimant's motion for a
protective order, specifically stating "a claimant's immigration status is a relevant factor
in determining whether the claimant suffers from permanent disability as a result of his
industrial injury. . . . Therefore, where permanent disability is an issue noticed for
hearing, it is appropriate for the defendants in a case to conduct an investigation into
the claimant's immigration status."
Pursuant to this February 23 Order, Defendants served discovery on Claimant on
May 7, 2010, requesting that he provide information regarding his immigration status.
After Defendants sent Claimant a past due letter on June 18, 2010, Claimant responded
to Defendants' discovery by not responding at all - that is, despite the Commission's
February 23 Order explicitly permitting the discovery of the requested information, he
cited the Fifth Amendment and Idaho and U.S. Supreme Court caselaw and
unreasonably refused to respond to Defendants' discovery.

Defendants, therefore,

moved to compel Claimant's responses to said discovery on July 14, 2010 (Defendants

2 - OPPOSITION TO VERIFIED RENEWED MOTION FOR PROTECTION ORDER,
RECONSIDERATION, AND SANCTIONS; DEFENDANTS' MOTION TO STRIKE AND FOR
SANC:TIONS

/

concomitantly moved for sanctions). On July 16, 2010, Claimant filed an objection to
the motion to compel, again reiterating various constitutional arguments. In response,
the Commission issued a notice of telephone conference on August 9, 2010.

That

conference, which was held on August 12, 2010, included Commissioner Baskin and
counsel for both parties and lasted approximately one hour. Following the conference,
Claimant sent a letter to Commissioner Baskin and defense cOunsel on August 16, 2010
proposing that he be permitted to seek PPD benefits without having to divulge any
information regarding his immigration status.

This letter contained still more

constitutional arguments and case references, as did the second letter Claimant sent to
Commissioner Baskin and defense counsel on August 19, 2010.

Defendants

responded to both correspondence via letter on August 19, 2010, after which Claimant
sent a third letter to Commissioner Baskin and defense counsel on August 23, 2010.
The Commission ultimately issued an Order dated September 7, 2010 in which it
granted Defendants' motion to compel and sanctioned Claimant by not allowing him to
seek PPD benefits unless he answered pertinent questions regarding his immigration
status.

This September 7 Order specifically noted on page 8 that "Claimant's

[immigration] status is relevant to Claimant's entitlement to disability in excess of
impairment."
Continuing the saga, on September 14, 2010, Claimant filed a nine-page Motion
for Reconsideration of the September 7 Order - once more citing numerous federal and
state caselaw. Defendants filed a response on September 16, 2010. On December 21,
2010, the same date on which yet another conference call among Commissioner Baskin
and counsel for both parties was held, the Commission issued an Order Denying
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Reconsideration.

Like the two Orders preceding it, that December 21 Order also

observed (at page 6) "that Claimant's immigration status is, at the very least, relevant to
a determination of the issue of Claimant's disability in excess of physical impairment."
Apparently that Order still was not good enough for Claimant, because on February 1,
2011, he filed the instant Motion.
By Defendants' count, Claimant has presented his constitutional and other
arguments to the Commission in various forms on ten separate occasions in this case.
Even more significantly, not once, not twice, but three times has the Commission ruled
against him and determined that because his immigration status is relevant to the issue
of PPD, Defendants are entitled to discovery on that issue. Indeed, it is utterly unclear
to Defendants why Claimant believes he suddenly now is entitled to a protective order
when the Commission has ruled against him on this very point three times already. In
any event, Claimant's Motion should be denied in its entirety.

II.

Defendants' Motion to Strike
Aside from the fact Claimant has had more than enough opportunity to present

his arguments to the Commission but has lost every time, he also should not be
permitted to move (yet again) for reconsideration due to numerous procedural barriers.
First, J.R.P. 3(f) mandates that a motion to reconsider be filed within 20 days from the
date of the final decision on which it is based. The "final decision" on which Claimant's
Motion is based is the Commission's September 7 Order. That Order was filed 148
days prior to Claimant's Motion - far outside the compulsory window in J.R.P. 3(f).
Second, nowhere in the Commission's Rules does it permit a party to move to
reconsider the same decision more than once. Here, Claimant filed his first Motion for
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Reconsideration of the Order on September 14, 2010. The Commission subsequently
denied that motion on December 21, 2010. The interests of judicial economy aside,
Claimant cannot now ask the Commission to rule on the same exact order a second
time because there simply is no rule permitting him to do so. In short, the Commission
should strike Claimant's Motion in its entirety. 1
Ill.

Defendants' Motion for Sanctions
As Defendants have stated multiple times both in this Opposition and their many

prior filings in this case to date, it is exceedingly apparent the parties and the
Commission have extensively, exhaustively, and repeatedly discussed, briefed, argued,
and decided the issue of whether Claimant's immigration status is relevant to his
alleged entitlement to PPD (in short, it is).

Nevertheless, rather than heed the

Commission's advice to bring this issue before the Supreme Court, Claimant instead
chose to file yet another Motion to which Defendants must respond and on which the

1

Claimant goes off on a tangent in his Motion about Defendants' discovery responses and the
Commission's December 21, 2010 Order Compelling Discovery. See, e.g., Motion at p. 2. For whatever
reason, Claimant appears to now be complaining that Defendants did not produce, for example, Social
Security no match letters and correspondence between the employer and the Department of Homeland
Security. Id. Not only are these requested items entirely irrelevant to this case, but they also are not
subject to any outstanding Order. That is, the December 21 Order compelled Defendants only "to
produce a copy of Claimant's personnel file" (which Defendants did) and nothing more. The requested
items are not included in any of Claimant's discovery requests, including but not limited to those Claimant
served on August 16, 2010, and are not restricted to Claimant's personnel file, which file Defendants have
produced in its entirety. Contrary to Claimant's assertions, Defendants also have not "violated the
[December 21] Order of this Commission to produce records" (again, the only record available has been
produced) and they have explained in their January 11, 2011 discovery responses complying with that
Order why only one document was being disclosed. Motion at p. 3. Therefore, all of these unrelated
arguments in Claimant's Motion are simply red herrings and require no attention by the Commission.
Additionally, Claimant accuses Defendants multiple times in his Motion of "improperly refusing to produce"
records, "improperly destroy[ing] or los[ing] records," "fail[ing] to produce evidence," and the like. See,
e.g., Motion at p. 3, 5. Not only are these personal attacks unwarranted, but they have absolutely no
basis in fact and appear to be designed solely for the purpose of impugning Defendants' character before
the Commission. Such unjustified accusations should be neither condoned nor permitted.
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Commission must rule. 2 The Motion, however, presents nothing new; it is simply a
rehash of the arguments Claimant has made on at least nine prior occasions.
Defendants understood the Commission put an end to Claimant's various claims
months ago, but apparently Claimant has not gotten that message. To thus say that
this whole exercise in futility is a complete and downright waste of time and resources is
a serious understatement. For these reasons, and pursuant to J.R.P. 16, Defendants
respectfully request the Commission impose sanctions against Claimant for filing his
redundant and meritless Motion. Defendants suggest one appropriate sanction under
these circumstances would be for Claimant to pay Defendants' costs and fees for
having to respond to his Motion (if needed, Defendants will provide an affidavit outlining
all such relevant costs and fees incurred to date).

IV.

Conclusion

For those reasons explained above, Defendants respectfully request the
Commission strike Claimant's Motion in its entirety or, alternatively, deny the Motion in
its entirety.

Defendants further request the Commission impose sanctions against

Claimant as it deems appropriate.
DATED this

'6+h

day of February, 2011.

2

Claimant refers (or, perhaps more aptly, threatens) in his Motion to appealing this case to the Supreme
Court of Idaho. Motion at p. 4. As the Commission will recall, Commissioner Baskin stated on the parties'
December 21 conference call that the Commission would support Claimant if he chose to appeal the
Order Denying Reconsideration pursuant to 1.A.R. 12. However, even though it has been over a month
since both that call and the Order was issued, Claimant has failed to file a motion for permission to appeal
the Order. See I.AR. 12(c). Therefore, rather than heeding the Commission's specific advice, Claimant
instead has chosen to file his duplicative Motion and by so doing unnecessarily waste both the
Defendants' and the Commission's time.
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I HEREBY CERTIFY that on the
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day of February, 2011, a true and

correct copy of the foregoing document was served by first class mail, postage prepaid,
upon the following at the address indicated:

Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, ID 83701
Richard L. Hammond
Hammond Law Office, PA
811 Est Chicago Street
Caldwell, ID 83605
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RICHARD L. HAMMOND, L S. B. #6993
HAMMOND LAW OFFICE, PA
811 East Chicago Street
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
Attorney for Claim.ant

BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
FRANCISCO SERRANO
Claimant,

I.C. No: 2004-501845

v.
FOUR SEASON FRAMING
Employer,
and

RESPONSE TO DEFENDANTS' MOTIONc:'
TO STRIKE AND FOR SANCTIONS AND
OBJECTION TO CLAIMANrs RENEWED
MOTION FOR PROTECTIVE ORDER AND
MOTION FOR RECONSIDERATION.

LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.
Comes now the Claim.ant and humbly requests that his Verified Renewed Motion for
Protective Order and Motion for Reconsideration not be stricken as such contains newly
discovered material evidence and information necessary fol" the record for appeal. Counsel
certified that it is the intention of the Claimant to appeal the previous rulings.
Claimant also requests this Commission to consider the newly discovered information
and evidence also in his Renewed Motion and Motion for Reconsideration as Claimant made
good faith effort to seek such information and such evidence is material and was exclusively in
the possession and control of Defendants arid he actively pursued such through informal and
formal discovery. Defendants herein previously objected to Claimant's arguments relating to
Claimant's fear of criminal prosecution while withholding material evidence in violation ofIRCP
1 l(a)(l), IRPC 3.4(d) and 4.4(a)(l). Defendants therefore should not benefit from such abuse of
process and gain an advantage due to the failµre to properly answer discovery. IRCP 60(b)(l-3)
allows the Claimant relief from the Orders herein vvithin six months if he can establish:

RESPONSE TO DEFENDANTS' MOTION TO STRIKE AND FOR SANCTIONS AND OBJECTION TO
CLAIMANT'S RENEWED MOTION FOR PROTECTIVE ORDER ANP MOTION FOR
RECONSIDERATION.
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(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered in time to move
for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party;
order if such was
Alternatively~

Claimant asks that the time be extended to hear bis renewed motion

pursuant to JRP 3 as the Defendant controlled the timing of their discovery request to Claimant,
the timing of their motion for sanctions which resulted in the September 2010 Order, and the

Defendants controlled the time of when they released the new information and evidence.
Therefore, the acts of the Defendant made it impossible for the Claimant to include the newly
discovered information and evidence. Counsel noticed up a deposition of the Defendant that may
produce additional information that was previously requested and not provided through

discovery.
Claimant also humbly requests this Commission to deny Defendants' request for
sanctions and attorney's fees as Renewed Motion for a Protective Order, the Motion for
Reconsideration, and the need ro preserve the record would have been avoided if the Defendants
had properly and timely responded to Claimant's first or second Discovery Request and before
the Order to Compel wa-; issued.

Dated this~ day of February 2011.

CERTIFICATE OF SERVIC§I HEREBY CERTIFY that a true and correct copy of the foregoing
document was sent on this
day of February 2011, to:
Kimberly A. Doyle
Hannon, Whittier & Day
6213 N. Cloverdale Road
Boise, ID 83707
Fax: (800) 972-3213

Hand Delivered
U.S. Mail
Fax.
Fed. Express
Court Box

Sam Johnson
Fax: (208) 947-2424
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CLAIMANT'S RENEWED MOTION FOR PROTECTNE ORDER Al'<"D MOTION FOR
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BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

FRANCISCO SERRANO,
Claimant,
v.

FOUR SEASONS FRAMING,
Employer,
and
LIBERTY NORTHWEST INS. CORP.,
Surety,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

IC 2004-501845

ORDER DENYING
RECONSIDERATION

On February 1, 2011, Claimant filed a Verified Renewed Motion for Protection Order
and Motion for Reconsideration and Sanctions. Defendants filed a response in opposition on
February 9, 2011. Claimant filed a reply on February 10, 2011.
Claimant requests, based on the late disclosure of a Resident Alien card and a Social
Security card, the Commission rule again on his previously filed Motion for a Protection Order
and Motion for Reconsideration and Sanctions. Defendants argue that Claimant's motion should
be stricken or denied in its entirety because it is simply a rehash of the arguments Claimant has
made on nine prior occasions. Defendants also requests sanctions.
The Commission issued an Order Denying Claimant's Motion for Protective Order on
February 23, 2010. On August 12, 2010, the Commission held a status conference on the issue
of outstanding discovery.
On September 7, 2010, the Commission ruled that since Claimant refused to provide
Defendants with a response to discovery intended to ascertain Claimant's immigration status,

ORDER DENYING RECONSIDERATION - 1

and since Claimant's status is relevant to Claimant's entitlement to disability in excess of
impainnent, the sanction for failing to provide the requested information is the dismissal of the
claim for disability in excess of impairment.
Thereafter, Claimant filed a Motion for Reconsideration on September 15, 2010. The
Commission held another status conference on December 21, 2010, to discuss the procedural
posture of the case.
On December 21, 2010, the Commission issued an Order Denying Reconsideration after
reviewing the facts of this case in view of the issues before the Industrial Commission on a claim
for disability in excess of physical impairment. The Commission found that the hazard of selfincrimination is not real and appreciable, and that the Claimant does not have cause to fear
criminal prosecution from a direct answer to the questions posed to him by Defendants in their
discovery request. The principal risk Claimant faces if he is indeed in this country illegally, is
deportation which is a civil, not a criminal, proceeding.
On January 11, 2011, Defendants filed supplemental answers to Claimant's discovery
requests which included a copy of Claimant's Resident Alien card and Social Security card.
Finally, on February 1, 2011, Claimant filed the motion currently pending, a Verified
Renewed Motion for Protection Order and Motion for Reconsideration and Sanctions.
There is no procedure at the Commission for yet another reconsideration of a prior
reconsideration.

Further, Defendants' January 11, 2011 response to Claimant's discovery

request does not revive Claimant's motion which has been previously decided. In the Order
Denying Reconsideration, issued December 21, 2010, the Commission assumed, for the sake of
discussion, that Claimant made one or more false averments, such as a false Social Security card
or false identification. Thus, the Resident Alien card and Social Security card presented by
ORDER DENYING RECONSIDERATION - 2

Defendants in response to Claimant's discovery request were already considered m the
Commission's prior decision.
The Commission's December 21, 2010 Order to Compelling Discovery ordered
Defendants to produce a copy of Claimant's personnel file to Claimant within 20 days of the
order. Defendants submitted a copy of the Resident Alien card and Social Security card on
January 11, 2011, exactly 20 days from the date of the order to compel.

Therefore, the

Commission denies Claimant's motion for sanctions.
Based upon the foregoing reasons, Claimant's motions are DEJ\TIED. Defendants request
for sanctions is also DENIED.
IT IS SO ORDERED.
DATED this

c;{t{

day of

~ebrw a._!"~

, 2011.

INDUSTRIAL COMMISSION

Thomas P. Baskin, Commissioner

R.D. Maynard, Commissioner

ORDER DENYING RECONSIDERATION - 3

CERTIFICATE OF SERVICE
I hereby certify that on
.;;?.'t day of f;?.Jaw~~ 2011, a true and correct
copy of the foregoing ORDER DENYING RECONSIDERATIN was served by regular
United States Mail upon each of the following:
RlCHARD HAMMOND
81 lE CHICAGO STREET
CALDWELL ID 83605
KIMBERLY A DOYLE
PO BOX 6358
BOISE ID 83707-6358
cc: SAM JOHNSON
405 S EIGHT STREET, SUITE 250
BOISE ID 83701
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RICHARD L. HAMMOND
Hammond Law Office, PA
811 E Chicago
Caldwell, Idaho 83605
Telephone: (208) 453-4857
Facsimile: (208) 453-4861
I.S.B. #6993
Attorney for Claimant

BEFORE 1HE INDUSTRIAL COMMISSION OF Tiffi STATE OF IDAHO
FRANCISCO SERRANO,

LC. No. 2004-501845

Claimant,
MOTION TO RESET HEARING
AND TO COMPEL

vs.
FOUR SEASON FRAMING,
Employer,

and

r

m

LIBERTY NORTHWEST INS. CORP.

Sure , Defendants.
TO: The DEFENDANTS, and their attorney of record, Kimberly A. Doyle.
Please take notice that Claimant through counsel requests an order of this court Resetting

the Hearing compelling the Defendants to provide information and documents in response to
Claimant's Discovery previously served. Claimant believes the information sought is reasonably
likely to lead to discoverable evidence and is necessary to determine whlch depositions are

necessary and what additional information is needed for hearing in this matter.

DISCOVERY OUTSTANDING
1.

On the 24th of April 2009 and the 16th of September 2010 Defendants responded to

Claimant's Requests for Production 2,5, 6 and various Intenogatories etc. relating to
employees and employment records wherein Defendants stated that the records were
requested and would be provided at a later date.
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This commission entered an order Compelling discovery on or before the 10th of
January 2011 and Defendants responded stating the records and information could not

be located mth the exception of one page containing a copy of Claimant's IDs.
3.

To obtain infonnation and records not produced through discovery, Claimant Served
Notice of Deposition and Notice of Deposition Duces Tecum upon counsel for the
Defendant on or about the 1st of February 2011 with a Deposition date of the

3rd

of

March 2011. The Notice of Deposition Duces Tecum. not-ified. Four Season Framing to
assign their Human Resource Manager to appear and bring certain record namely:

4.

records and evidence requested in Claimant's Discovery to Defendants
plus Claimant's employee file(s), any and all records, documents,
communications and evidence relating to Claimant's claim, Claimant's
employment, a copy of the employee file(s) of each employee listed by the
correspondence in
Defendants to testify in the above matter and
Defendants' possession relating to the Claimant's claims and Defendants
Defenses herein that is not privileged and that was not previously
provided.
Mr. Odilon Medina appeared for the 3rd of March 2011 Deposition and testified under
oath that he was the Owner and Human Resource Manager of Four Season Framing
and made the fo1luwing statements:

a. The first time he recalls being requested to produce employment records of Mr.
Francisco Serrano was not until the beginning of 2011 (9:4-22); he did not recall
receiving Claimant's First Discovery Request in April 2009 requesting such
records (30:2-6); that the insurance adjuster did not ask for the information before

the first of 2011 (40:24- 41 :2) and that he did not have any knowledge that the
Industrial Commission had ordered him to produce the Claimant's employee file
prior to the deposition (47:14-23).
b. He did not specifically recall the exact names, phone numbers or addresses of the
employees that were working with Claimant during the times of the accidents but
testified that some currently work for him, that one or more had first hand
knowledge of the accident, and the employee files in his possession likely contains
information of the employees (14:5 - 15:16); (17:15-20).
c_ He agreed to go back to the employee files and produce the records of the
employees that were employed during the time of the accidents (16:8-16) as they
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present and had first hand

knowledge of the 2008 accident (17:15-20).

d. He did not recall how much he paid the Claimant or exactly how many hours the
Claimant worked (21 : 13 - 24: 1).
e. Claimant's employee records found was located in a gray file binder that contained
all employees and that such file may contain the employee files for six to ten

names, address, and phone number of the witnesses to Claimant's accident (43: 1113).
f.

He has additional tax records that contain information relating to the Claimant's
employment and witnesses, namely his 2006-2008 tax rettuns (48:19- 50:16).

5.

Defendants have not provided. any additional infonnation or records since the
deposition.

Claimant asks for an Order compelling Defendants to provide the 2006, 2007, and 2008 tax
records of the Defendant and the employee files for each employee employed with the Defendant
during 2008 on the grounds that such records will either contain relevant infommtion relating to
Claimant's income, Claimant's 2008 accident, and whether the employees of the Defendant are
currently legal in the United States which will establish that there is a labor market in Canyon
County for Undocumented Immigrants. Counsel herein certifies that he and he made good faith
and reasonable attempts to confer with cmmsel of the Defendants pursuant to IRCP 37.

DATEDthis31''dayofMay20)1

J
(l
Ric~L~~
..

Attorney for the Claimant

CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this 31st
day of May 2011 was sent via fax to the party below:.
Kimberly A. Doyle

Harmon, "Vv'hittier & Day
6213 N. Cloverdale Road
Boise, Idaho 83707
Facsimile: (208) 972-3213
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